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VIDEOGRAPHER: We 

are now on 

2 



the record. 




3 



REPORTER: 

This is 

; the Court 

4 



Reporter, Johnny Jackson. 


5 



Would all 

counsel 

present 

6 



please state 

their 

name. 


7 



MR. 

ROWLEY 

: Carl 

Rowley for 

8 



Lorillard Tobacco 

Company. 


9 



MR. 

EGNOR: 

L.D. Egnor, loca 

10 



counsel with 

Farrell firm. 

Lorillard 

11 



MS . 

SNYDER 

: Cathy Snyder, 

12 



local counsel for 

Brown & 

Williamson 
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with Jackson & Kelly. 

MR. McHUGH: John McHugh, 

Allen, Guthrie & McHugh, local counsel 
for Phillip Morris. 

MR. ARCHIE: Joseph Archie, 
Dechert, Price & Rhoads, national 
counsel for Phillip Morris. 

MS. MIDDLEHOFF: Mary Jo 
Middlehoff, Dinsmore & Shoal, national 
counsel for Brown & Williamson. 

MR. KNOPF: Ken Knopf, 

Pullen, Knopf, Fowler & Flanagan, on 

7 


behalf of the Liggitt Group. 

MR. GOLDBERG: Ted Goldberg 
on behalf of the Plaintiff. 

MR. PLESKA: C. Michael 
Pleska in Charleston, local counsel 
for R.J. Reynolds Tobacco Company. 

MR. GOLDBERG: Before we 
begin, I want to again advise counsel 
that Doctor Glover must leave by 3:45 
this afternoon. 

MR. ROWLEY: We will do our 
best to get done by 3:45. I don't 
think that's going to be a problem. 

ELBERT D. GLOVER, Ph.D., DEPONENT, SWORN 

EXAMINATION 


BY MR. ROWLEY: 

Q. Good morning. Doctor Glover. 

A. Good morning. 

Q. We have met before. My name is Carl 
Rowley. I represent the Lorillard Tobacco 
Company. 

You understand that this is a 
continuation of the deposition that we began 
last September? 
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A. Yes. 

Q. Did you bring any documents with you 
today? 

A. Yes. 

Q. May I see those, please? 

Thanks. 

What is it generally that you brought 
with you? 

A. I received seven questions and so forth 
on what to bring; and, basically, I just 
responded to the questions. And I brought the 
report that I submitted for this one and my 
rTsumT. I forget what the questions were asked 
exactly. I just responded to them. 

Q. When you say "the questions," you mean 
the list of — 

A. Yes. Exactly. I'm sorry. The list. 

It was a list of questions, basically. 

Q. If you could wait until I get done with 
the question, that would be very helpful. 

By "questions" you mean the list, the 
document request list that was attached to the 
deposition notice? 

A. Yes. 

9 
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Q. And the folder that you have handed me 
just now contains all of the documents that you 
were able to locate that are responsive to those 
requests; is that fair? 

A. I probably could have located some, but 
they are readily available. Anyone with get 
those. I don't usually keep copies of them. 

Q. Let's mark, I premarked some other 
exhibits, but let's mark your folder, I will 
just mark the outside of the folder, as Exhibit 
3. 

(Deposition Exhibit No. 3 
marked for identification.) 

Q. It looks to me like there is a cover 
letter in Exhibit 3; is that right? 

A. That's correct. 

Q. And your CV? 

A. Correct. 

Q. And a copy of your August 3, 2000, 
report? 

A. Correct. 

Q. Are those the only items in the folder 
that's been marked as Exhibit 3? 

A. Yes. 

10 

Q. Let me hand you what's been marked as 
Exhibit 1. 

This is the notice of your deposition. 

Have you seen Exhibit No. 1 before? 

A. Yes. 

Q. The list that you talked about is 
attached to the back of Exhibit No. 1. 

A. Yes. 

Q. In the cover letter that was included in 
the folder that we marked as Exhibit 3, you say 
you have not testified in any case other than a 
video deposition in McCune versus Phillip 
Morris? 

A. Correct. 

Q. Does that mean you haven't given any 
testimony, either by deposition or at trial, 
since I took your deposition last September? 

A. Correct. 

Q. And as I understood your testimony at 
that time — I'm going to try not to repeat the 
questions in this deposition — you have never 
given testimony before that either? 

A. I'm not sure. When you say "deposition" 
I'm not really quite sure. Is that like when I 

11 

give a report, or is that when a video — 

Q. I mean a deposition. 

MR. GOLDBERG: A deposition 
would be a formal proceeding such as 
we are engaged in this morning. 

A. Repeat the question then. 

Q. Sure. You had not testified either at 
deposition or in trial before the deposition 
that we did last September? 

A. Correct. 

Q. You did not bring with you any of the 
reliance materials that are referred to in your 
report? 
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A. Correct. 

Q. And as I understand it, the reason is 
that you believe those are readily available? 

A. Yes. 

Q. Did you want to have an opportunity to 
review those during the questioning today? 

A. To review my report? 

Q. The reliance materials. 

A. When you say "reliance materials," I 
don't use that. You mean references? 

Q. The citations, the references. 

12 

A. Yeah. I have one, I have my own copy 
here, so can I glance at it periodically. 

Q. Oh. Okay. Let's go back then. Have 
you brought anything with you to the deposition 
aside from the folder that we have marked as 
Exhibit 3? 

A. Yes. Exactly what I gave you, which is 
the August 3 report. 

Q. Have you brought copies of your 
references with you? 

A. No. 

Q. Does Mr. Goldberg have anything, to your 
knowledge, with him that you may wish to request 
to see during the deposition? 

A. No. 

Q. The CV that's included in the folder 
that we have marked as Exhibit 3, is that an 
up-to-date CV? 

A. Yes, as of 8/1/2000. 

Q. Are there other items that you believe 
that you will add at some future point in time 
to the CV dated 8/1? 

A. Yes. 

Q. What are those items? 

13 

A. I don't know until I typically do them, 
you know, the article. But it is changing 
literally every, I probably change it every 
quarter or every couple of month or so. 

Q. If you had updated the CV between 8/1 
and today, would have put additional things on 
it? 

A. I would have to look at it. 

Q. Here you go. 

A. Specifically looking for something. 

No, I have added those things, actually. 

Q. There is nothing that you plan to add as 
you sit here today, is that right, to the CV? 

A. No, not in the past, in the future. 

Q. You are talking about things that are 
not completed or published? 

A. Yes, exactly, presentation or whatever. 

Q. Request number three asks you to bring 
any and all documents that you relied upon or 
reviewed in formulating the opinions that you 
will render in this case. 

Since you brought only your report and 
the CV, is it correct for me to assume that 
those are the only documents that you rely upon 

14 

for your opinions? 
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2 A. For this report there are 11 references, 

3 and I did not bring those references with me. 

4 If you would like them, I can prepare them for 

5 you. 

6 Q. Okay. Aside from the 11 references that 

7 are contained in your report, or cited in your 

8 report, you don't rely on any additional 

9 documents? 

10 A. It's hard to separate some of my 

11 experience in having done this for about 25 

12 years. So it's my expert opinion that a lot of 

13 the readings that I have had over time. But 

14 this is, the ones where I drew references 

15 specifically are listed; and those are the 

16 reference that I use primarily. Even though I 

17 read many others and so forth, these are the 

18 ones that I quoted directly. 

19 Q. I understand. To the extent that you 

20 may refer the jury to a specific document, you 

21 did your best to list the document, those 

22 documents on the report; is that right? 

23 A. Yes. 

24 Q. To the extent a may quote a document to 

15 

1 the jury in this case, you did your best to list 

2 all of those documents in the report? 

3 A. Yes. 

4 Q. Aside from the ones that you have listed 

5 in your report, there are no additional 

6 documents that you intend to quote or refer to 

7 specifically in your testimony at trial; is that 

8 fair? 

9 A. No. 

10 Q. What additional documents do you intend 

11 to quote or refer to specifically at trial aside 

12 from the ones listed in your report? 

13 A. It's directly based on the question that 

14 you ask. Because if you ask me a question 

15 outside of these, and not that I know these 

16 perfectly, because they are big volumes, I may 

17 quote something else. So it is dependent upon 

18 your question. 

19 Q. So you don't have anything specific in 

20 mind other than the 11 references in your 

21 report? 

22 A. No. 

23 Q. So if I were to ask you specifically 

24 whether there are any additional documents that 

16 

1 you intend to rely, your answer would be, no, 

2 there are not? 

3 A. If you were to stick to these three 

4 paragraphs or these three pages, in this 

5 information here, I would venture to say, and 

6 based on my experience, because that's difficult 

7 to sort of block out 25 years of experience, but 

8 I would probably say, yes, if you were to stick 

9 to this three-page report or four-page report 

10 and ask only those questions. 

11 Q. Number four asked for, essentially, any 

12 documents that relate to the named Plaintiffs in 

13 the case, or putative class members in the case. 

14 I take it that, since you haven't 
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brought any such documents, you don't have any? 

Is that fair? 

A. Yes. 

Q. You don't have any documents regarding 
Christa Blankenship? 

A. No. 

Q. Or Mae Sibo? 

A. No. 

Q. Or any other putative or potential class 
member in the case? 

17 


A. No. 

Q. That includes medical records? 

A. Correct. 

Q. Their depositions? 

A. Correct. 

Q. Or any other type of document that 
refers to them or relates to them in any way; is 
that true? 

A. Are you talking — Blankenship, some of 
those from last time, you know, information that 
was sent that may list their name, but I don't 
know who they are or whatever. So I don't have 
any documents about them, other than I know that 
that was something that we did a video 
deposition on, or the filming the last time. 

Q. Were either Mae Sibo or Christa 
Blankenship named plaintiffs in the case during 
the last deposition? 

A. I don't keep track of who is what. 

There are so many lawyers and so forth, that's 
not typically what I keep track of. I, 
basically, am asked to share some information to 
the best of my ability; and that's what I'm 
trying to do. 

18 


1 Q. Do you know whether Mae Sibo and Christa 

2 Blankenship were named plaintiffs in the case at 

3 the time of the last deposition? 


4 

A. 

I don't know. Blankenship sounds 

5 

familiar, but the other name just simply, could. 

6 

in fact. 

be there, but it is not striking any 

7 

kind of 

responsive chord in any way. 

8 

Q. 

You don't recall having seen any 

9 

documents relating to either of those people; is 

10 

that true? 

11 

A. 

I guess I'm not sure when you say 

12 

"documents." 

13 

Q. 

Sure. Any type of summary of their 

14 

medical 

condition? 

15 

A. 

No. 

16 

Q. 

Or actual medical records? 

17 

A. 

No. 

18 

Q. 

Or statements that they have made at any 

19 

time in 

the past? 

20 

A. 

No. 

21 

Q. 

Or testimony that they may have given? 

22 

A. 

No. 

23 

Q. 

You haven't seen any information on 

24 

their smoking habits? 



19 

1 

A. 

No. 

2 

Q. 

As you sit here, do you know anything at 
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all about Christa Blankenship, that you can 
describe for us? 

A. No. 

Q. As you sit here, do you know anything at 
all about Mae Sibo, that you can describe for 
us? 

A. No. 

Q. Item number six asks for any notes that 
you have taken, any invoices or bills that you 
have issued, correspondence, drafts of your 
reports, any test results that you have. 

Do you have any documents that are 
responsive to request number six? 

A. No. Other than the report, and I guess 
that's my file. 

Q. Have you given the plaintiffs' lawyers 
in the case an invoice or a bill? 

A. Not for this. I think it was, 
previously we talked about it. But, no, I have 
not. I have not billed them for this, or 
invoiced them or anything, until this is over. 

Q. When you say "this" you mean the August 

20 

3, 2000, report? 

A. Yes. 

Q. Can you tell us how much time you spent 
preparing to draft and drafting the August 3 
report? 

A. This was a portion of the previous 
report. So, basically, I took some of the 
others — and it's my understanding, and, again, 

I don't understand all the courts and the 
lawsuits and who is suing who or whatever. 
Basically, I was asked that I would be dealing 
with West Virginia smoking. 

As I looked at the old report, I just 
took a portion of that and looked at it. I 
looked at some other things, but chose to just 
select these three sections. 

Q. How much time did you spend preparing to 
draft and to draft the August 3, 2000, report? 

A. Probably an hour or something like that. 

Q. You said that these sections that are in 
the August 3, 2000, report were in your old 
report? 

A. Uh-huh. 

Q. I'm sorry. You need to answer. 

21 

A. Yes. I'm sorry. 

Q. How is it that the sections that didn't 
make their way into the August 3 report, how is 
it that they were excluded? 

A. Basically, it's my understanding, I 
received a call and was asked if I would like 
to, this is a new case, and they said that they 
specifically, I don't know, I see all the 
numbers and so forth, and I don't really 
understand who is suing who or what's really 
going on, to be perfectly honest. But, 
basically, I was told that I was supposed to 
deal, that my expertise, basically, was going to 
be about dealing, about West Virginia smokers 
and so forth. 
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16 I said. Okay. When I looked on the 

17 report, a lot of that dealt with cessation. 

18 Even though that's a strong, my expertise, that 

19 was not particularly what I was asked to write 

20 about. So after looking it over, I eliminated 

21 those portions. 

22 Q. When the Plaintiffs' lawyers called at 

23 that time, did you tell them that you didn't 

24 really understand who was suing who or what was 

22 

1 going on? 

2 A. No. Not really. They just called and 

3 asked if I would be willing to testify, and I 

4 said yes. And at the time, in talking to them, 

5 I mean, I never said. Well, I don't know who is 

6 suing who or whatever, because I don't read all 

7 the, I'm just responsible for my piece and 

8 that's all. I don't really care who is suing 

9 who or whatever. I know the word "care" is 

10 incorrect. But I don't understand a lot of the 

11 lawyer talk, basically. 

12 Q. Did you discuss with them whether it was 

13 important for you to understand, before 

14 formulating and expressing opinions in the case, 

15 who was suing who or what was going on? Did you 

16 discuss that with them? 

17 A. No. 

18 Q. Did you select the subjects that would 

19 be included in your August 3, 2000, report or 

20 did they select it? By "they" I mean the 

21 lawyers. 

22 A. I'm not sure when you say "the 

23 subjects. " 

24 Q. Yeah. The subject matters of the 

23 

1 opinions that are contained in Exhibit 1? 

2 A. These were three questions that I have 

3 been asked in the previous report and said, 

4 addressed, "Can you address these questions?" 

5 And I said, they just asked me if I could 

6 address them, and I said, "Yes." And I 

7 addressed them. 

8 Q. Who selected those three questions for 

9 the August 3 report, you or the Plaintiffs' 

10 lawyers? 

11 A. Those were the three questions that they 

12 asked me. 

13 Q. Among all of the questions that you 

14 addressed in the prior reports, you addressed 

15 only three in your most recent report? 

16 A. Correct. 

17 Q. Those three questions were selected not 

18 by you but by the Plaintiffs' lawyers? 

19 A. No. I was, basically, asked that I 

20 would not, that this lawsuit was not about 

21 cessation, where the other one that was an 

22 expertise on my part, was going to be to talk 

23 about smokers in West Virginia. 

24 Q. I thought you told me that the lawyers 

24 

1 gave you the three questions. 

2 A. They gave me the original, or they gave 

3 me the questions, they asked me the questions. 
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and I responded to their questions. 

The second one, I just, basically, after 
working with this, I just eliminated the other 
questions, because to me it appeared that my 
testimony was going to be much more narrow now 
than it even was before. So I just responded to 
those three questions. Those are the ones that 
I submitted. 

Q. I'm still very confused about who 
selected those three questions. Was it you or 
was it them? 

MR. GOLDBERG: Objection, 
asked and answered. 

MR. ROWLEY: Ted, you can 
tell us. Did you select them or did 
he? 

MR. GOLDBERG: I didn't play 
a role. He said the lawyers asked, as 
I understand. 

MR. ROWLEY: I don't need you 
to repeat it. 

25 

Q. If you could just tell me, the scope of 
your new report is much more limited than your 
old report; that's true? 

A. Yes. 

Q. Your new report includes responses to 
only three questions? 

A. Correct. 

Q. Did you decide to include only those 
three questions, or was it the lawyers who 
decided that? 

A. Okay. As I answered before, initially I 
got the 11, I think there were 11 questions — I 
can't remember — in the initial report. Those 
questions were asked of me, could I answer 
those. And I said, yes, and I responded to 
those. 

This time I was asked that I would be 
talking about smokers in West Virginia, and 
could I speak to that. And I said yes. I don't 
remember any questions being, I mean, they 
didn't specifically pose any question. I just 
went back to my previous report and looked at it 
because it sounded very similar, and I selected 
those three questions because it talked about 

26 

West Virginia smokers. 

Q. So it's your understanding that this 
case is now a different case with different 
issues? 

A. Yeah, it's a different case. I'm sure 
the issues are the same. But my responsibility 
or what I'm supposed to address is a little more 
narrow. At least that's my impression. 

Q. What led you to believe that your 
responsibility for the scope of your opinions 
would be more narrow? 

A. The questions they asked me to, in other 
words, when they were talking to me they 
basically inquired if I could deal with smokers 
in West Virginia, if I knew a little bit about 
smokers in West Virginia could I respond to 


http://legacy.library.ucsf.@jl)iiJ»ftD^yfrfll^a£>®/pclf.industrydocuments.ucsf.edu/docs/lkxl0001 



17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 


that. I said. Well, yes. 

Q. So you went through the old report and 
you selected only those questions that related 
specifically to smokers in West Virginia? 

A. Yes. 

Q. Did you discuss with them after you made 
that decision whether that's what they wanted? 

A. No. Only because I simply did not have 
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time. I have just been so busy. And initially 
I told them that I couldn't literally draft 
another report. If I would have had time I 
could have drawn on more information, but I just 
simply have been the busiest ever in my life the 
past four or five months and simply could not, I 
just simply could not give it the time and 
effort. So it was more or less a cut and paste, 
is what it amounted to, to be perfectly honest. 

Q. Was it your understanding at the time 
you drafted the new report that the lawyers did 
not want you to cover the remaining questions 
that were in your old report that didn't make 
their way into the new report? 

A. Ask that question again. I'm not quite 
sure. Could you ask that again? 

Q. Sure. You only put three questions in 
this report. Can I assume that you understood 
that the lawyers did not want you to answer in 
this case any of the remaining questions? 

MR. GOLDBERG: Objection. 

This witness can't possibly testify 
about what the lawyers's intentions 
were. 
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Q. Go ahead. 

A. All I was asked was about the portion 
about West Virginia smokers, and I just, that 
would be my portion in terms of smokers in West 
Virginia. I guess I'm not really quite sure 
what you want. I mean, I would respond if I 
knew. 

Q. For purposes of this case as it stands 
right now, you were asked by the lawyers to 
render opinions only on those subjects that are 
contained in your August 3, 2000, report; is 
that fair? 

A. Only on those subjects? You mean on the 
information? 

Q. The subjects that you addressed in your 
August 3, 2000, report. 

A. I don't understand your term "the 
subjects." To me subjects has a totally 
different connotation, I think, the way you're 
using it. 

MR. GOLDBERG: Are you using 
the term "subjects" as synonymous with 
a question? 

MR. ROWLEY: We can do that. 

29 

A. Is that what you are saying, questions? 

Q. Yes. 

A. Could you ask me that again? 

Q. Yeah. For this case as it stands now. 
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5 you were asked to answer only those three 

6 questions that are contained in your August 3, 

7 2000, report; is that true? 

8 A. No. Those are the ones that I 

9 selected. I told you when they talked to me 

10 they said. Would you be willing to address West 

11 Virginia smokers? And I said. Well, yeah, I 

12 have an understanding of it and so forth. And I 

13 just simply did not have time to really do what 

14 I would like to have done. And so, basically, I 

15 just, after rereading the old report, I took 

16 these three questions, and it had specifically 

17 talked about West Virginia smoking and the 

18 number of smokers and so forth. So, I mean, 

19 that's what I did. 

20 Q. Are there questions in addition to the 

21 three questions that you answered in your August 

22 3, 2000, report that you intend to answer at 

23 trial in this case? 

24 A. Again, to me that's totally based on 
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1 what I'm asked, whether I can respond to it or 

2 not. I mean, I don't know what the lawyers are 

3 thinking or what I'm going to be asked. 

4 Q. Have they told you that they will ask 

5 you about any questions in addition to those 

6 contained in Exhibit 1? 

7 A. No. I mean, I'm assuming that that is a 
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Q. I just want to know, have they given 
you, have they told you that you will address 
any questions at trial other than those that are 
contained in Exhibit 1? 

A. No. Not really. 

Q. As you sit here today, you know of no 
additional questions that you believe will be 
asked of you at trial, aside from those in 
Exhibit 1; is that fair? 

A. Yeah. I don't know what else. I mean, 
asking me questions, like you are asking me many 
questions now that I'm responding that have 
nothing to do with this. So I don't, I am sure 
I'm going to be asked a lot of other questions 
as well. 

Q. The purpose of the deposition is to 

31 

determine what your testimony will be at trial. 

You understand that? 

MR. ROWLEY: Hold on, Ted. 

MR. GOLDBERG: But you are 
asking what lawyers, the report of 
August 3, 2000, is submitted by 
lawyers. And it serves the purpose 
provided in the court's order and 
rules, and that's to give you the 
information about the witness's 
testimony. Even if you didn't ask the 
witness those questions, that would be 
what the report was. So we are sort 
of wasting time. 

MR. ROWLEY: Actually, we are 
not wasting time. 

BY MR. ROWLEY: 
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Q. Doctor Glover, you understand that the 
purpose of the report is to give the Defendants 
notice of the scope of your testimony. Did you 
understand that? 

A. No. I didn't, to be perfectly honest. 

Q. What did you think the purpose of the 
report was? 

32 

A. I don't really know. I mean, other than 
to just get information to see what kind of 
questions you should ask subsequently. I don't 
know, to be really honest. 

Q. When the lawyers asked you to do a 
report, you didn't say. What's the purpose of 
the report? 

A. No. The purpose, I probably understood 
the report. They were asking me if I was 
willing to respond to these questions, and I 
said yes. Then it's been escalating, which do a 
video. And I'm sure from here it will go to 
court, and continue to say "yes" and respond to 
those questions. 

Q. The main reason I'm here today is to 
determine on what subjects, that is to say, what 
questions, what broad questions you will address 
at trial. You understand that? 

A. I do now. 

Q. Are there any other questions, that is 
to say, subjects, topics that you will cover at 
trial that you know of today other than those in 
Exhibit 1? 

A. Not that I know of, because I don't know 

33 

if I went up there and they asked me one 
question and that was all. I don't plan on 
covering anything else, but it is basically on 
what I'm asked. 

Q. You don't plan on covering anything 
else. You haven't been informed that you will 
cover any subjects other than Exhibit 1; right? 

A. True. 

Q. To the extent that you're going to give 
us notice today of the subjects that you will 
testify about at trial, the only ones you can 
describe for us are those in Exhibit 1? 

MR. GOLDBERG: Exhibit 1 is 
this August 3 — 

THE DEPONENT: It's this one? 

MR. GOLDBERG: — 2000, 

report. 

THE DEPONENT: Yeah. 

A. Yes. I mean, questions, I think that 
would probably be fair, even though my expertise 
is a little, my primary expertise is a little 
different. But, yes. 

Q. Your primary expertise is different from 
the subjects that are contained in this report. 

34 

A. Yes. My primary, yes. 

Q. I just want to make sure that we are 
absolutely clear about this. 

There is no additional subject that you 
have been asked to testify about at trial aside 
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6 from those subjects, that is to say, questions, 

7 that are set out in Exhibit 1. Fair? 

8 A. I think that's fair, probably. 

9 Q. Tell us what your understanding is of 

10 the lawsuit. What is this lawsuit about? 

11 A. Actually, I had not talked to Ted, I 

12 don't believe, since the last time. And today 

13 we met at Eat 'n Park just briefly. And I sort 

14 of inquired and had sort of a general idea. I 

15 didn't really understand. 

16 I said. What's this one about? He said, 

17 It is a medical monitoring case, or something. 

18 And I didn't really understand because that's 

19 not typically what I do. We don't, I'm not a 

20 physician, so I don't practice medicine. We 

21 treat nicotine-dependent people, invent options 

22 and so forth. We do other types of things. 

23 So that was pretty much it. So I'm not 

24 really quite sure what medical monitoring really 

1 is. 

2 Q. Before you met with Mr. Goldberg this 

3 morning, did you know that this was a medical 

4 monitoring case? 

5 A. I had, I can't remember if I had seen 

6 the terms, and I wrote it because I think this 

7 is the first time that I had actually seen it. 

8 Q. Before you met with Mr. Goldberg this 

9 morning, did you know this was a medical 

10 monitoring case? 

11 A. No. I mean, other than I wrote it, you 

12 know, I guess this is the first time that I 

13 actually saw the term. I didn't really quite 

14 understand what the medical monitoring case 

15 was. So that was the first time I saw it. And 

16 when I wrote this report, you can see that I 

17 have written it there, but only because that's 

18 the case that it referred to. 

19 Q. You are talking about the In Re line. In 

20 Re Tobacco Litigation, Medical Monitoring Cases? 

21 A. Yes. Yes, I wrote . . . 

22 Q. You said that before you met with 

23 Mr. Goldberg this morning you really didn't 

24 understand what a medical monitoring case was? 

1 A. I really don't, don't really understand 

2 either what ... He just mentioned it briefly 

3 to me, but I didn't inquire or go into any depth 

4 or whatever. That's not, I don't have a real 


5 

interest 

in it. 


6 

Q. 

So you don't care what 

a medical 

7 

monitoring case is? 


8 

A. 

Yeah. I mean, I don't 

know if I don't 

9 

care. I 

just don't — 


10 

Q. 

You're not interested? 


11 


MR. GOLDBERG 

: Wait. Let him 

12 


answer. 


13 

Q. 

Go ahead. 


14 

A. 

When you say you don't 

care or not 

15 

interested or whatever, to me. 

I just have a 

16 

general 

understanding. A lot 

of this gets lost 

17 

to me in 

legalese that I just 

don't understand. 

18 

because 

you use terms totally 

differently a lot 
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of times than I do. So I'm really not quite 
sure what it is. 

Q. To the extent that you have any 
understanding of what a medical monitoring case 
is, that came from Mr. Goldberg this morning? 

A. Yes. 

37 

Q. At the time that you drafted this 
report, you didn't have any understanding of 
what a medical monitoring case was? 

A. Not really. 

Q. Did you have any understanding of what 
the issues in the case were at the time you 
drafted this report, that is to say. 

Exhibit No. 1? 

A. Not a really good understanding. 

Q. To the extent that the questions that 
you have answered in your report relate in any 
way to issues in the case, can you explain for 
us how they relate to issues in the case? 

MR. GOLDBERG: I object. 

This witness isn't competent to answer 
what is, in effect, a legal question. 

MR. ROWLEY: If he doesn't 
know he can say he doesn't know. 

MR. GOLDBERG: I object to 
his competency to answer a legal 
question. 

BY MR. ROWLEY: 

Q. Mr. Goldberg is questioning your 
competency notwithstanding. Do you know the 

38 

answer? 

MR. GOLDBERG: Not his 
competency in this area. You are 
asking him a legal question that is 
addressed to the Court. 

Q. Can you answer the question? 

A. Will you repeat the question? 

Q. Do you have some idea, some inkling, 
some understanding of how the questions that you 
have answered in this report relate in any way 
to the lawsuit? 

A. I was asked to address three questions. 

So, basically, I can say I have a general 
understanding, but not a real direct 
understanding. 

Q. Now you are saying you were asked to 
address three questions. That's what you just 
said. 

A. Uh-huh. 

Q. Is that right? 

A. Well, in other words, if I could speak 
to West Virginia, then it's probably stated 
incorrectly. They didn't ask me the same 
questions again. That was my decision. That 

39 

was just a slip in the sense that — they didn't 
ask me the same three questions again. They 
told me or asked me if I was willing to address 
West Virginia smokers, and I said yes. Again, I 
did not have the time to do, give it the effort 
that it needed, so I cut and paste, basically. 


http://legacy.library.ucsf.@jl)iiJ»ftD^yfrfll^a£>®/pfllf.industrydocuments.ucsf.edu/docs/lkxl0001 



7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


from the old report. 

Q. Let's get back to the question. 

Do you have any idea, any notion, any 
inkling of how the questions that you have 
answered in this report relate in any way to 
this lawsuit? 

MR. GOLDBERG: Objection. 

You are asking legal questions. 

Q. Go ahead. Doctor. 

A. I think, you know — Would you repeat 
the question? 

Q. Do you have any idea how the answers to 
any of the questions that are contained in your 
report fit into or relate to this lawsuit in any 
way? 

A. No. 

Q. When you were asked to answer these 
three questions, you didn't inquire as to how 

40 

the answers would be used; right? 

A. I was not asked again to answer the 
three questions. I told you that I cut and 
paste from a previous report. I was asked if I 
could address smokers in West Virginia. And I'm 
not an epidemiologist, which is looking at a lot 
of prevalence and so forth. But I have sort of 
a secondary expertise. My training is such that 
I need to understand these things. And so, 
again, I took the old report and took three 
questions. 

MR. ROWLEY: I have not 
forgotten the question. Can I get it 
back. 

REPORTER: "When you were 

asked to answer these three questions, 
you didn't inquire as to how the 
answers would be used; right?" 

BY MR. ROWLEY: 

Q. Let me rephrase it. 

Before answering these three questions, 
you didn't inquire as to how the answers would 
be used? 

A. No. 

41 

Q. You didn't inquire as to what difference 
in the case the answers to the questions might 
make; true? 

A. True. 

Q. For example, in the report one of the 
questions you answer is. What is considered a 
smoker? 

A. Yes. 

Q. At the time that you answered that 
question, did you have any idea how the answer 
would be used? 

A. No. I did not. 

Q. At the time that you answered that 
question — By the way, that question did come 
from the lawyers early on. It was one of the 11 
questions that you initially answered; right? 

A. From your lawyers? 

Q. No. From the Plaintiffs' lawyers? 

A. That was a question that I was asked. 
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yeah. The question was posed to me. 

Q. That question was posed to you by the 
Plaintiffs' lawyers? 

A. Yes. 

Q. Did you ask for what purpose the 

42 

definition that you would provide would be used? 

A. No. 

Q. Did you tell them that the definition of 
a smoker depends upon, the appropriate 
definition depends upon how that term is going 
to be used? Did you tell them that? 

A. No. 

Q. Did you tell them that there are a 
number of alternative and different definitions 
of "smoker," depending on how the word or term 
is to be used? 

A. I can't remember if I ever said anything 
quite like that. I don't remember that. 

Q. Did you look at or assess all of the 
different definitions of "smoker" before you 
selected the one that you put in your report? 

A. No. The one that is selected here is 
the CDC one, and you are correct, there are many 
definitions that float on smokers. But probably 
the most consistent one that the government and 
everyone encourages is the one from CDC so we 
can all compare apples to apples. There are 
others. 

Q. Consistent with what? 
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A. With each other. So we ask if I want to 
compare the number of smokers in this state 
versus that state that we can use the same 
numbers. 

MR. GOLDBERG: I'm going to 
object, because this is really all, 
this line of questioning is very 
repetitive, probably duplicative of 
the earlier depositions. 

MR. ROWLEY: Yeah. I'm 
asking him what has transpired since 
the last deposition. 

MR. GOLDBERG: I didn't 
understand it that way. But if that 
was what you were doing. 

Go ahead. 

MR. ROWLEY: Let's put it 
this way: The questions include 
what's transpired since the last 
deposition. They are not limited to 
that, but ... 

BY MR. ROWLEY: 

Q. Since you don't know the purpose to 
which the definition that you put in your report 

44 

will be put in this case, you don't know how it 
is going to be used, you don't know whether that 
purpose is consistent with the way the 
definition is used by the CDC, obviously. 

MR. GOLDBERG: Objection. I 
don't understand the question. 

A. Yeah. I didn't understand that either. 
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Q. The definition of smoker that you put in 
the report, how does the CDC use that 
definition? 

A. It uses it exactly as it is in the 
report. 

Q. How do they use it? 

A. Have you ever smoked a hundred a more 
cigarettes in your lifetime? 

Q. You're giving me the definition. I'm 
asking you how they use it. 

A. Oh, to talk about the number of 
smokers. In other words, if they were smokers, 
the state has X amount of smokers, or a county 
or whatever, so people can compare similar kinds 
of numbers, rather than if you use a different 
definition, then I use a different definition. 

We can't compare similar numbers. We have got 

45 

to get an idea of what we all have. 

Q. How do you know that? 

A. How do I know what? 

Q. What you just told me. 

A. That is just logic. It is consistency. 

You want to — If you and I are going to race 
and you are in a Corvette and I'm in a little 
Beetle, obviously you have different outcomes. 

If we are both in similar cars, it's very 
similar. 

So all we want to do is be able to 
compare apples to apples. Nothing particularly 
magical about that. It just makes sense. If we 
are all using different definitions for a 
smoker, we will come up with different numbers. 

Q. How do you know that the definition that 
is in your report is the definition used by CDC 
for the purpose of comparing smoking prevalence 
from state to state? 

A. You can see, I mean, you go to any 
meeting, and that's more or less understood 
information. 

And you will actually go to, on this one 
in eight, you can see that I talked to Linda 

4 6 

Pederson at the CDC — she is actually one of 
the people that works at CDC, and this was 
August, looks like about a year ago — and told 
her what is the latest definition that CDC is, 
in fact — No, no, no. I did not. I'm trying 
to think. That did not happen that way. 

I remember now that she put it on the 
Listserve, because I'm on the Society for 
Research on Nicotine and Tobacco. That's the 
way it was. 

I think I even brought it last time 
where she had put it out on the Listserve, and 
thought that was the definition that CDC uses. 

It just so happens that it came up just 
about the time that I was doing the report. 

That's the way it happened. It's been a long 
time. 

Q. The Listserve is an Internet e-mail 
service? 

A. Yes. 
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21 

Q. 

You didn't talk to 

Ms. Pederson? 

22 

A. 

No, I did not. 


23 

Q. 

Have you ever met 

her? 

24 

A. 

Yes. 


1 

Q. 

What's her area of 

expertise? 

2 

A. 

She works at CDC. 

I couldn't tell 


3 specifically, other than she's a tobacco 

4 expert. She came from Canada, and does a lot of 

5 studies in research in tobacco. 

6 Q. What's her degree in? 

7 A. I believe she is either an 

8 epidemiologist or a psychologist. I don't know 

9 what her degree is in, to be perfectly honest. 

10 She has a Ph.D, Linda Pederson. 

11 Q. You didn't speak with her about this 

12 issue? 

13 A. No, not about this one. This is the one 

14 that came up on the Listserve, even though I 

15 have talked to her subsequently and before, 

16 whatever. 

17 Q. You got this definition of smoker from 

18 Listserve? 

19 A. This is the one that CDC, in fact, 

20 uses. I mean, I was familiar with it. Like 

21 even here, if you were to ask me, I typically, 

22 if we are doing a survey or something we will go 

23 back and develop our questions related to this, 

24 where we want to collect information. But it's. 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


I didn't specifically call her and say. Okay, 
what do you do. How do you collect it, or 
whatever. 

Q. Did you get this definition that's in 
your report from the Listserve e-mail from Linda 
Pederson? 

A. Yeah. 

Q. Did she specify the purpose to which 
that definition is put by CDC? 

Let me rephrase. 

Did she explain in the Listserve message 
how CDC uses that definition? 

A. I can't remember. I think you have it 
somewhere. I would have to go back and look at 
it. That's been over a year. 

Q. How did you assess whether the 
definition that you put in your report is 
appropriate for use in this case specifically? 

A. Again, CDC is the Centers for Disease 
Control, and they basically monitor smoking and 
number of smokers, smoking prevalence throughout 
the country. Most health organizations, in 
fact, use similar kinds of numbers. So they 
compare states and counties or whatever, and 
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1 they try to use the same definition. So if I am 

2 asked what constitutes a smoker or what is 

3 considered a smoker, I mean, that's the 

4 definition I'm going to use. 

5 Q. You say the definition of "current 

6 smoker" differs among researchers. That's not 

7 true? 

8 A. No, it's not — I don't know if it 
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9 differs. I think the way you phrased it, some 

10 people might see it a different, may use 

11 different numbers, but the majority of people, 

12 because they are trying to be consistency, and 

13 there's a lot of movements within researchers 

14 and so forth. Hey, let's do it consistent ways 

15 to assess withdrawal, whatever, just be 

16 consistent, for the sake of consistency so 

17 everyone can compare similar types of data. 

18 Q. If I were to say that the definition of 

19 "current smoker" differs among researchers, you 

20 would disagree with that? 

21 A. Yes. I would say that overwhelming, and 

22 I could not give you a number, but I would say 

23 the majority, overwhelming, would agree on 

24 probably this definition. There always some 
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1 people on both ends of the continuum that view 

2 it a little bit differently. But if I'm going 

3 to do a study and I'm going to see how many 

4 smokers are in the State of West Virginia, and I 

5 want to look at the prevalence, then I'm going 

6 to contact CDC and say. Okay, what is your 

7 latest definition, because we all want to use 

8 the same instruments. 

9 Q. I just want to know whether you would 

10 disagree with the statement. The definition of 

11 current smoker differs among researchers. You 

12 don't agree with that statement? 

13 A. Differ is, the way you state that it 

14 makes it seem like it's 50/50, or something, it 

15 differs. No, I wouldn't say that's the case. I 

16 would say that upwards of 90 percent of the 

17 people agree on set definitions, and there's 

18 other people that collect it. 

19 And, actually, in research it's, the 

20 level of researcher. I know many people collect 

21 data not realizing some people that are not into 

22 tobacco research don't even know that there's a 

23 set way to ask the question. 

24 So some researchers may, in fact, 
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1 collect it differently, but they are just not 

2 aware of the latest definitions or what is going 

3 on, and people are trying to compare consistent 

4 data. 

5 Q. Does the definition of smoker, of a 

6 current smoker, differ among researchers? 

7 A. No. Not really. 

8 Q. Would you look at your report, take a 

9 look at it? 


10 

A. 

Uh-huh. 

11 

Q. 

Do you see the first question there? 

12 

A. 

Yes . 

13 

Q. 

Do you see the heading "Response"? 

14 

A. 

Yes. 

15 

Q. 

What do you say there? 

16 

A. 

I said that it differs among 

17 

researchers, but — 

18 

Q. 

Just read it for us. 

19 

A. 

"The definition of a current smoker 

20 

differs 

among researchers." 

21 

Q. 

It does? 
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22 

A. 

Uh-huh. 



23 

Q. 

Does it or doesn 

't it? 


24 

A. 

Like I told you. 

there is 

different 

1 

levels 

of researchers. 

There are 

people that 


2 are just beginning that are not aware, people 

3 that are doing studies that are simply not 

4 aware, you know, that are consistent. All we 

5 are trying to do is get consistency. There is 

6 nothing . . . 

7 Q. The first clause of the first sentence 

8 of your first answer to the first question in 

9 your report says, "The definition of a current 

10 smoker differs among researchers." 

11 Right? 

12 A. Yes. I know what my intent was — No, 

13 you're through with the question. You're 

14 through. 

15 MR. GOLDBERG: You are 

16 allowed — 

17 A. I'm allowed to respond. 

18 I know how I intended that response. 

19 But you're interpreting it a little differently 

20 than I wanted to. You're trying to show 

21 division among the groups, and there's a small, 

22 like I said, 95 percent of the people. If there 

23 is 99 percent agree on one thing and one percent 

24 the other, that is a difference. But you're 
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1 trying to seem much more prevalent than it 

2 really is, in my opinion. 

3 If you had my intention in how I 

4 responded to that, I would agree to that. But I 

5 feel that that's not your intention, that you 

6 and I have different operational definitions on 

7 that. 

8 You're asking it differently, I think, 

9 or your intent, and maybe I'm just interpreting 

10 it. But I did say it differs, if you were to 

11 listen to my definition. 

12 Q. Did you write this report? 

13 A. Yes. 

14 Q. Did you write the words, "The definition 

15 of a current smoker differs among researchers"? 

16 A. Yes. 

17 Q. Did you believe that when you said it, 

18 when you wrote it? 

19 A. Yes. But there's a small — I mean, I 

20 know you and I would probably differ on it. 

21 Q. Did you believe this statement, "The 

22 definition of a current smoker differs among 

23 researchers," at the time? 

24 A. I have answered that several times. 
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1 Q. Did you believe it? 

2 A. Yes. And, again, my intent on that is 

3 different than your interpretation, evidently. 

4 Q. Do you believe, as you sit here today, 

5 that the definition of a current smoker differs 

6 among researchers? 

7 MR. GOLDBERG: I am 

8 objecting to this continuing asking 

9 the same question over and over. 
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because it is clearly now badgering 
the witness. You have gotten — 

MR. ROWLEY: I haven't — 

MR. GOLDBERG: No, wait. You 
have gotten answers to this question 
on numerous occasions this morning, as 
well as the past depositions. You are 
engaging in the same question over and 
over and over and over, and the 
witness is answering the same question 
in the same way over and over. My 
objection is on the record. 

BY MR. ROWLEY: 

Q. Now, have you seen some kind of poll or 
some other data that demonstrates the percentage 
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researchers that use this definition that you 
have got in your report? 

A. No. 

THE DEPONENT: Incidentally, 
my plan is to take a fifteen-minute 
break every hour. So — 

Q. Fifteen? 

MR. GOLDBERG: I would like 
to take a break. 

A. Yes. That's my plan. 

Q. Why are we taking fifteen every hour? 

MR. GOLDBERG: The witness is 
allowed to have a reasonable break. 

A. Because I need it and would like to have 

it. 

Q. Does this mean you want a break right 

now? 

A. Yes. 

MR. ROWLEY: Hold on. 

We have been given an 
arbitrary cutoff date for ending the 
deposition. Now we are given an 
arbitrary amount of time for each 
break. 
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MR. GOLDBERG: The witness is 
entitled to have a break as he feels 
appropriate. I mean, you're quibbling 
over minutes, I think. I mean, we 
will endeavor to make it a ten-minute 
break, but it seems to me the report 
is a very brief, limited area. You 
have already deposed him at length. 

You and I at the end of the day may 
not agree that you have had enough 
time. We may have to argue, and I 
just want to up front alert you that 
he has to leave and — 

MR. ROWLEY: If we can make 
the breaks shorter than fifteen 
minutes — 

MR. GOLDBERG: We can try, 
but I think he is entitled to 
reasonable breaks. 

MR. ROWLEY: Okay. 

MR. GOLDBERG: Do you want a 

break? 
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THE DEPONENT: Yes. 

(Break.) 
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VIDEOGRAPHER: We are now on 

the record. 

BY MR. ROWLEY: 

Q. Doctor Glover, the question that was 
pending before we took the break was whether you 
have seen any type of poll or other data that 
demonstrate the percentage of researchers or 
other scientists who use the definition of a 
current smoker that is contained in your 
report. Have you? 

A. No. I have never seen the report, and I 
doubt that our poll, I doubt that one exists. 

My response, basically, is due to the fact of my 
25 or so years of tobacco research and just 
knowing, interacting with some of the world's 
tobacco experts and so forth. That's my expert 
opinion. 

Q. Can you tell us, based on any scientific 
data, what percentage of researchers or other 
scientists use the definition of a current 
smoker that is contained in your report? 

A. I couldn't quote you the exact number, 
but, typically, if you want to have some kind of 
credibility, what you try to do is use the same 
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definition that CDC or other researchers are 
doing. So most of the researchers, whatever 
that percentage would be, 90, 99, or whatever, I 
can't quote you the majority of them, try to use 
the exact same definition so we can compare 
apples to apples. 

Q. You have touched on the reason I'm 
asking this question. You keep saying 90, 95, 

99 percent. You don't whether it is 90 percent, 
do you? 

A. No, I do not. But that is basically 
just based on my expertise over the years, and 
just generally very high. I couldn't tell you. 

And, actually, if you want to do any 
kind of comparisons, if you want to be respected 
in the journals, if you want to be able to 
publish consistently, if you want to be able to, 
for your report to get in a Surgeon General's 
report or whatever, basically there's a set 
definition that everyone uses, again, for 
consistency's sake, so we can all use the same 
definition. 

Q. Do you know whether it is 80 percent? 

A. Like I said, I just think it is very, 
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very high. I couldn't tell you what the number 
is. There is no poll. Again, that's just based 
on my experience. 

Q. Do you know whether it is 50 percent? 

MR. GOLDBERG: Objection, 
asked and answered. I mean, we could 
go through every number from — 

Q. Do you know whether it is 50 percent? 

A. Oh, it is way beyond, above 50, only 
because of the experts. In other words, just 
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like on that Listserve, if someone, they were 
having the discussion on what constituted a 
smoker, I would have to go back and, I don't 
save any of those messages or whatever, but 
people talking about it and trying to be 
consistent. 

So people are coming up with some 
operational definitions for what constitutes a 
smoker or what is considered a smoker. 

Q. Does the CDC use more than one 
definition of smoker? 

A. They could. I don't know. Again, the 
one that we use to compare apples to apples, 
whatever — and I am sure this definition, I 

60 

know all of the definitions evolve, everything 
evolves over time. We used to think the world 
was flat, and that changed. So people's 
opinions and ideas sometime can also change. 

Q. How many different definitions of smoker 
does the CDC use? 

A. I don't have any idea. 

Q. Is it more than five? 

A. I don't have any idea. That probably 
includes that. I don't have any idea. 

Q. Can you give us an upper bound? 

A. No. 

Q. Could it be as many as 50? 

A. I mean, it wouldn't — I think you are 
being ridiculous now. It would not be 50. CDC, 
I'm sure I don't speak for CDC, but they are 
trying to be consistent as well. I would say 
that they within CDC try to keep one consistent 
definition. And I would have to go back and see 
that memo, that e-mail, which I no longer have, 
from her, but I'm sure that was discussed in 
there as well. 

Q. Among the various definitions of smoker 
that the CDC uses, can you tell us how often the 
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definition that is contained in your report is 
used? 

MR. GOLDBERG: Objection to 
the form of the question. 

Q. Go ahead. 

MR. GOLDBERG: Assumes things 
not in evidence. 

Q. Go ahead. 

A. I mean, I don't know. I do know that 
when they talk of report, they definitely will 
always put, well, almost always they will put 
the definition of a smoker or what constitutes a 
smoker so if I want to compare my data to them 
that we can use a similar definition. 

Q. Among the different definitions that the 
CDC uses, however many there are, can you tell 
us what percentage of the time the definition 
contained in your report is used? 

MR. GOLDBERG: Same objection 
to the form of the question. It 
contains matters not in evidence. 

Q. Go ahead. 

A. I think you're assuming that — I told 


http://legacy.library.ucsf.@jl)iiJ»ftD^yfrfll^a£>®/pfllf.industrydocuments.ucsf.edu/docs/lkxl0001 



24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


you that I didn't know, and I don't see how you 
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could, in terms of all the different definitions 
that CDC uses. You are making the assumption. 

I can't really — They, in fact, now have, there 
could be a report out that says we only use one 
and this is the only one and anyone that works 
for CDC uses one. You are making a lot of 
assumptions you keep repeating with all their 
definitions. I don't know that to be a fact. 

You seem to. I don't. 

Q. When you decided to put this particular 
definition in your report, which other 
definitions did you consider? 

A. This is the only one that I can really 
think of that was really bantered around. I 
can't really remember. We are talking over a 
year ago on the Listserve, and I don't live and 
die on every message that comes across there. 

I don't know if I considered any 
others. I think when they said that this is 
what CDC uses in the course of that, that's 
consistent. If I want to do prevalence studies, 
which I typically don't do, I mean, I haven't 
done those in 20 years. That's where I started, 
doing studies like that, but don't do those 
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anymore. 

If I am going to — and I will have to 
admit, when I did this 20-something years ago I 
did not use their definition, but over time grew 
into that definition. If I were to collect 
data, this is exactly the way that I would do 
it. 

Q. Will the definition in your report be 
used in this lawsuit for purposes of conducting 
a national survey? 

A. Excuse me? 

Q. Will the definition that is contained in 
your report be used in this lawsuit for purposes 
of conducting a national survey? 

MR. GOLDBERG: Objection 
to foundation. I don't know how this 
witness could possibly know what is 
going to be used in this lawsuit. 

This is just a witness. 

A. I agree with you. I don't understand, 
really, your question. This is what constitutes 
a smoker. Now, I mean, for prevalence's sake, 
if I'm diagnosing someone, we might do it a 
little differently. 
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Q. So in diagnosing a patient you would use 
a different definition of smoker? 

A. This might be, for prevalence studies 
this is to set the percentage of them. Now, if 
I'm going to see, if I want to check to see if 
you have been smoking, I do it a little 
differently. 

Q. I would like to get an answer to the 
question. 

Do you know one way or the other whether 
the definition of smoker contained in your 
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12 report will be used in this lawsuit for purposes 

13 of the national survey? 

14 A. I don't have any idea. 

15 Q. You don't have any idea how it is to be 

16 used in this lawsuit? 

17 A. No. 

18 Q. You didn't consider how it is to be used 

19 in this lawsuit when you selected it? 

20 A. No. 

21 Q. Did Ms. Pederson in her Listserve 

22 message specify the collection of prevalence 

23 data as one of the purposes of the definition 

24 that she set out? 

1 A. I can't remember now, to be perfectly 

2 honest. That's a long time ago. 

3 Q. Does the CDC use a different definition 

4 of smoker when the purpose of the definition is 

5 the collection of prevalence data? 

6 A. I couldn't, again, I would have to go 

7 back in. You're looking at the memo, and I'm 

8 not. So I can't recall exactly what went on in 

9 that exchange. 


10 

Q. 

You 

don't know; 

right? 

11 

A. 

Will 

you ask me 

the question again? 

12 

Q. 

Sure 

. 


13 


Does 

the CDC use 

a different definition 


14 of smoker when that definition is going to be 

15 used in the context of collecting prevalence 

16 data? You don't know? 

17 A. Use the same definition? 

18 Q. Different from that definition. 

19 A. I'm probably not a hundred percent sure, 

20 because I don't — I'm not a hundred percent 

21 sure. But I would say that that is probably, if 

22 CDC is going to do prevalence data that they are 

23 going to be consistent in using the same 

24 definition. But I don't know, I don't work at 

1 CDC, so I don't know what they do. 

2 Q. Did you check any source to see what 

3 definition they use for collecting prevalence 

4 data? 

5 A. I'm almost sure that, I mean, this is 

6 it. Again, I would have to go back and look at 

7 my memo. If I could, you know, if you have got 

8 that, I wouldn't mind looking at it. 

9 Q. Let me just, quickly just get an answer 


10 

to the 

question? Did you check any source — 

11 

A. 

Can I 

see the memo? 


12 

Q. 

Sure. 

It is Exhibit 

11 from your 

13 

deposition last time. Here, 

Mr. Goldberg has a 

14 

copy. 




15 


Now you're looking at the memo. Can you 

16 

tell me 

whether you checked 

any source to 

17 

determine the 

definition of 

smoker that CDC uses 

18 

for purposes 

of collecting the prevalence data? 

19 

A. 

May I 

read this a moment? 

20 

Q. 

Sure. 



21 

A. 

Yeah, 

basically — I 

mean, you can ask 

22 

your question 

now. 


23 



MR. ROWLEY 

: Can you read it 

24 


back to him? 
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1 REPORTER: "Can you tell me 

2 whether you checked any source to 

3 determine the definition of smoker 

4 that CDC uses for purposes of 

5 collecting the prevalence data?" 

6 A. By looking at this, as you can see, 

7 initially someone wrote the Listserve. I just 

8 happened to be a bystander just listening in, as 

9 several hundred people are. 

10 You can see that Edward Domino 

11 (phonetic) basically wrote. How to Determine a 

12 Smoker. He is looking at it more from a 

13 clinical point of view, in terms of plasma 

14 cotinine, things of that nature, to verify who 

15 is smoking and who is not smoking. He was 

16 asking some questions. 

17 Coming to find out, you can see that 

18 Linda Pederson responds. And, basically, she 

19 says two questions are used in the national 

20 surveys. And this is the national surveys. And 

21 you can see that these are the questions that 

22 they ask. But those are true, when they collect 

23 national surveys, there is individual states. 

24 The states will do the same, the counties will 
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do the same, everyone will do the same, because 
they want to collect questions to questions. 

Based on this, to me it is pretty 
evident that she is referring to prevalence data 
and that Edward Domino is referring to, in a 
clinical point of view. How could I validate 
self-reports, or. How do I know if he's a smoker 
or not. 

So to me those are the questions they 

use. 

Q. Does she say prevalence data? 

A. No. 

Q. Does she specify what national survey 
she is talking about? 

A. CDC comes out almost every year with the 
numbers, including like a youth behavioral risk 
survey and so forth. So there's a bunch of 
surveys that they are always looking at, whether 
it is smokeless or smoking or cigars or 
whatever. 

They use, I mean, that's what she was 
referring to. I could surely check with her, 
and I imagine I could get a much more accurate 
answer. But these national surveys, those are 
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prevalence data. 

Q. Does she specify what national surveys 
she is talking about? 

MR. GOLDBERG: Surveys? 

MR. ROWLEY: Surveys. 

A. Surveys? No. 

Q. Does the CDC conduct epidemiologic 
studies? 

A. Yes. 

Q. Are those considered national surveys or 
based upon national surveys? 

A. It not being epidemiologic doesn't make 
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it national. It's a national survey that, in 
fact, may include epidemiological skills or 
whatever. But they do a lot of surveys, and you 
can see she refers to national surveys. 

Q. You haven't asked her whether she was 
referring to prevalence data? 

A. No. I have not. 

Q. Your conclusion that she was referring 
to prevalence data is an assumption that you 
have made? 

A. But I think it's a good assumption. I 
think if you look real closely she says, I did 
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some checking, and here is what I found. This 
is from Linda Pederson at CDC, and she is a 
visiting scientist there in the office of 
smoking and health. 

And, basically, she is saying. Two 
questions are used in the national surveys: 

Have you ever smoked 100 or more cigarettes in 
your lifetime? Yes or no. And, Do you 
currently smoke every day, some days, or not at 
all? If a person responds "yes" to the first 
question, and either "everyday" or "some" to the 
second question, two, they are categorized as a 
current smoker. Hope this helps. 

Q. There is nothing in your August 3 report 
regarding medical monitoring. Is that true? 

A. Not that I know of. I mean, as I look 
at it. I mean, because I didn't have a real 
clear understanding, as I told you, what medical 
monitoring was previously. So I was not 
specifically speaking to that. 

Q. There are no opinions in your August 3, 
2000, report that relate to cigarette design? 

A. Cigarette design? 

Q. Yes, sir. 
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A. What do you mean there? 

Q. Do you know what cigarette design means? 

A. I have an understanding. But I want to 
know what you mean. 

Q. The design of cigarettes. There is 
nothing in your August 3, 2000, report that 
relates to the design of cigarettes, is there? 

A. It's tough to answer your question when 
you don't respond to my clarification. And what 
I would need is what your operational definition 
is of "design." What are you referring to 
specifically? 

Q. The means by which cigarettes are 
manufactured, how they are manufactured. There 
is nothing in your report that deals — 

A. Correct. 

Q. — with that subject? 

You weren't asked to render opinions on 
that subject? 

A. No. 

Q. You weren't asked to render opinions on 
the subject of medical monitoring? 

A. Correct. 

Q. There is nothing in your August 3, 2000, 
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report regarding any internal documents of any 
of the Defendants. That's true? 

A. Correct. 

Q. You were not asked to render opinions 
regarding any internal documents of any of the 
Defendants? 

A. No. 

Q. You were not asked to render opinions 
regarding any statements that any of the 
Defendants have made at any time? 

A. Correct. 

Q. What did you do. Doctor Glover, to 
prepare for your deposition today? 

A. Really, not a great deal. Like I said, 
this is the busiest I have ever been. So 
literally not much at all. 

I wrote this, and I am reading tobacco 
virtually 24 hours a day. So I didn't prepare 
for this. I broke out my suit. I don't usually 
wear a suit. 

Q. The only thing that you did to prepare 
for the deposition was put a suit on; is that 
what you're saying? 

A. Pretty much, and write this report. 
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Q. When you say "this report," you're 
talking about the report that was what you 
characterized as the cut and paste from some 
prior report? 

A. Correct. 

Q. How long did you talk with Mr. Goldberg 
this morning? 

A. Which time? 

Q. The first time. 

A. We met at Eat 'n Park at 7:30. 

Q. How long did you talk to Mr. Goldberg 
this morning? 

A. Probably an hour. 

Q. What did you talk about? 

A. He wanted to know how I had been doing 
since the last videotape. The only time I had 
talked to him was when he called up to set the 
breakfast meeting, because I hadn't seen him or 
talked to him or anything since then. 

We talked, I'm trying to think, we 
talked about food. We talked about Belgian 
waffles, I remember. I travel. 

I said. What's this one about, 
basically, because I said, I don't have a real 
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fond opinion of lawyers in general, as most 
people do. So I don't pay really any attention. 
They get caught up in legalese and all of this. 

And to me I know what the fact are, and I feel 
that a lot of them try to get distorted for a 
variety of reasons. So I told him what my wife 
thought of lawyers. He thought that was funny. 

Not much other than he just said. Just 
be honest and be yourself. And that's, that's 
pretty much it. I may have, you know, something 
minor. And if you'd ask me again in fifteen 
minutes I may include something else, but 
that's, or leave something I just said out. 
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That's pretty much it. 

Q. You said you asked him. What's all of 
this about? 

A. Yeah. 

Q. You are talking about this case? 

A. Yes. 

Q. What did he tell you? 

A. He said it was a medical monitoring 
case, and that's sort of when I started blacking 
out, because medical monitoring doesn't really 
mean a great deal to me. Basically, I'm asked 
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questions by you, or whatever, and I'm just 
going to respond the best that I know how about 
West Virginia or smoking. Just try be as honest 
as I can. That's all I know. 

Q. What do the three questions in your 
report have to do with medical monitoring? 

A. I really don't know, to be really 
honest. Again, I was asked if I would be 
willing to participate. And, to be even more 
candid, more honest, I guess, when I was first 
contacted by the law firm in Charleston or 
something, I thought it was a different one. I 
didn't even realize they worked together. I 
didn't have any idea. 

They said. Would you be willing to 
testify? I said. If I can help, or whatever, 
testify, yes. Then we just talked. Would you be 
willing to talk on West Virginia? And I thought 
it was a totally — I was correct that it was a 
different lawsuit, but I did not really realize 
until she said that Ted Goldberg might be 
contacting me. And that surprised me. And I 
thought. Oh, okay. 

Q. So this is not the same lawsuit as the 
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McCune lawsuit? 

A. I mean, I don't know. It may be. It is 
my understanding that it's not. I guess maybe 
that's an assumption that I made. Again, I 
don't keep track. You guys have so many names 
and so many people and so many different crews, 
that I don't know who is contacting me and who 
is not, to be perfectly honest. 

Q. You don't know what is going on? 

A. Not really. I was just asked to render 
my opinions in an area. I have better things to 
do than to try to figure out all who is who or . 

Q. So you don't whether this is a 
continuation of the McCune case? 

A. Right. I really don't, to be honest. 

Q. You don't know if it is the same case or 
a different case? 

A. I got the impression in talking that it 
was a different case. I mean, but I really 
don't know. That doesn't affect my opinions or 
thoughts, or whatever. If someone were to ask 
me something, I would basically tell them what I 
thought, or my opinions, or express them or 
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whatever. So I don't really know. 
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Q. Was McCune a medical monitoring case? 

A. I never heard the term, but I don't . . 


Q. At the time you formulated your opinions 
in McCune, did you know whether or not it was a 
medical monitoring case? 

A. I did not. I mean, it's like I said, I 
never really heard the term until they told me 
and I had to put it on this report. 

Q. Did you take into account that this was 
a medical monitoring case in answering any of 
the three questions in your report? 

A. Evidently not, because it is a cut and 
paste from the original one. And I didn't think 
that one was. 

Q. What else did Mr. Goldberg tell you 
about the case this morning? 

A. That was pretty much it. 

Q. Did he provide you with any information 
that would allow you to assess whether your 
definition of smoker contained in your August 3, 
2000, report is appropriate for this case 
specifically as opposed to generally? 
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A. No. 


Q. You have not assessed in any way whether 
the definition of smoker contained in your 
August 3, 2000, report is appropriate for use in 
this case specifically as opposed to generally? 

A. To me, a smoker, I mean, that's what, if 
I am going to do prevalence data that's the 
definition of a smoker that I would be using. 

That would be consistent. Unless CDC changes, 
that would be consistent, what I would be using. 

Q. How long has CDC used this definition of 
smoker? 

A. I couldn't tell you. I don't have any 
idea. 

Q. Has it been more than — 

A. I don't have any idea. 

Q. — six months? 

A. I couldn't tell you. 

Q. Has it been more than a year? 

A. I don't know. 

Q. What definition did CDC use for smoker 
before this definition? 

A. I don't know. 

Q. How did it differ? 
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A. I don't know. 

Q. Why did they change the definition? 

A. I don't know. 

Q. How many prior definition have they had? 

A. I don't know. 

Q. How many current definitions do they 
have? 


A. I believe one. 

Q. Do you know? 

A. Not for sure, but I think they try to be 
consistent. 

Q. How did any of the prior definitions 
differ from this definition? 

A. I don't even know if they had prior 
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15 definitions, to be perfectly honest. They may, 

16 in fact, have used this one for 20 years or 15 

17 years. I don't know. So to segment it and 

18 break it in all those pieces, I simply don't 

19 know. 

20 You know, it would take nothing to pick 

21 up the telephone and call Linda Pederson and 

22 say. Hey, how long have you used that 

23 definition? And I could tell you. Because 

24 that's what they do. That's not what I do. 
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1 Q. Bearing in mind that it would take 

2 nothing to do that, have you done that yet? 

3 Have you called her? 

4 A. No. I don't mind doing it. I will bill 

5 you for the time, if that's what you want. 

6 Q. How much are you billing per hour for 

7 the deposition? 

8 A. $300 is — I can't remember. I have got 

9 it, because that changes over time. I have a 

10 little thing on the computer that when people 

11 want me to consult or speak, so much. 

12 I think this one, I can't be, I don't 

13 know whether it's changed from last year, but I 

14 think it is $300 an hour. I think. Then that's 

15 for actual paperwork and things of this nature. 

16 Then a typical lecture might be different. But 

17 for this, and, obviously, for the deposition, 

18 this is a little more stressful. So I would 

19 charge more for something like this. 

20 Q. The question. What is considered a 

21 smoker, is the question that the Plaintiffs' 

22 lawyers gave you. Did they ask you what is 

23 considered a smoker for prevalence purposes, or 

24 did they ask you what is considered a smoker? 
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1 MR. GOLDBERG: Objection to 

2 the form of the question. 

3 Q. Which question did they ask you? 

4 A. Let me, you're being — they almost 

5 sounded the same. 

6 Q. Did they specify a definition of smoker 

7 for purposes of estimating smoking prevalence, 

8 or did they ask the general question. What is 

9 considered a smoker? 

10 A. I can't remember, because, again, this 

11 came from a report over a year ago. So I really 

12 can't remember how that transpired, to be really 

13 honest. 

14 Q. Did they ask you what is considered a 

15 smoker for purposes of national surveys? 

16 A. No. But if you look at the second part 

17 of that question, it says. What is considered a 

18 smoker? Moreover, estimate how many West 

19 Virginia residents currently smoke cigarettes. 

20 So that, to me, if you are at all 

21 knowledgeable you would know that that is 

22 basically asking for prevalence data. That's 

23 not asking for clinical data, where we are 

24 verifying self-reports to, in fact, see if 
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1 someone is smoking. I think that's more or less 

2 implied. How many in West Virginia? If you 
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were to ask me that, and I give you 25 percent 
of the people smoke, that's the prevalence 
data. So it is implied in there. 

I don't remember ever — They may have 
asked me and they may not have. I don't 
remember. This is the question that was posed, 
essentially, in the initial report, and I just 
cut and pasted from that. I mean, I think it is 
virtually identical if you go back and look at 
it. 

Q. Did you talk to Mr. Goldberg this 
morning about the testimony of any other 
witnesses in the case? 

A. No. The only reason I know is the, I 
think that you provided that looked, or someone 
was sent to me who else was going to be the 
exhibit — Oh, this is yours, isn't it. Who 
else, this is when I found out who else was 
testifying. 

Q. Did he tell you what questions he 
thought would be asked today? 

A. No. 
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Q. I'm sorry. Go ahead. 

A. No. 

Q. Did you cover what subject matters might 
be asked about today? 

A. No. 

Q. Have you spoken within any other 
witnesses in the case? 

A. No. 

Q. Have you talked only to lawyers? 

A. Yes. 

Q. As far as you know, you have never 
spoken with any named plaintiff or any putative 
class member? 

A. No. I was surprised that a couple of 
colleagues were on there when I saw it, because 
they are down the hall. I didn't realize it 
until I saw them on there. 

Q. Which colleagues are down the hall? 

A. Or in the medical school, I should say. 

One of them is down the hall. John Rogers. Him 
I know because he is over in the lung center. 

He is really the one I know. I have heard of 
like Guptka, but I don't really know him, to be 
perfectly honest. 
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Q. You haven't talked with any of these 
folks about this case? 

A. No. 

Q. Have you reviewed the Third Amended 
Complaint? 

A. The what? 

Q. The Third Amended Complaint. We went 
through this last time. The complaint is the 
initial pleading that is filed in the lawsuit. 

Have you reviewed that? 

A. No. 

Q. Did you take the allegations in the 
Third Amended Complaint into account when you 
formulated your opinions? 

A. No. 
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Q. Did you look at the definition of smoker 
that's contained in the Third Amended Complaint? 

A. No. 

Q. Before you formulated and finalized — 

A. You are talking about — I'm sorry. 

Q. The Third Amended Complaint is the 
initial pleading that is filed in the lawsuit 
and — 

A. On this one or — I just want to be 
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clear in my mind as I'm saying. Are you talking 
about this one or the one before? 

MR. GOLDBERG: Are you 
talking about this — when you say 
this one — 

THE DEPONENT: This one. 

MR. GOLDBERG: — do you mean 
this report of August 3, 2000? 

A. Or the initial report when we did the 
other video. 

Q. I thought you thought they were 
different cases. 

A. Yeah, I know. But I'm just wanting to 
see for you to be clear. I don't, I wanted you 
to be clear to me, because I didn't quite 
understand it. It's just as I was saying, I 
thought, I wonder if he's specifically referring 
to the first one. 

Q. You haven't seen the Third Amended 
Complaint? 

A. No. I guess I could say neither one of 
them. I don't know. 

Q. You did not take that Complaint into 
account in formulating any of your opinions at 
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any time? 

A. No. Because if I had seen it I would 
have seen it recently, and this was written over 
a year ago. 

Q. Do you know anything about the scope of 
the class, that is to say, who purportedly is 
included and who purportedly is excluded? 

A. No. I do not. 

Q. Did you take that into account in 
formulating any of your opinions? 

A. No. 

Q. Is your billing rate different for the 
deposition than it is for a consultation? 

A. The billing consultation? Yes. 

Q. Why? 

A. You mean a deposition like this? 

Q. Yes. 

A. Oh, it's just much more stressful, you 
know, because I give the answers and we keep 
coming back, whatever. 

I see this, actually, bottom line, as 
really silly in some ways, because the facts are 
the facts, and they seem to be distorted or they 
are taken out of context all the time, where 
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when I'm consulting they are just asking my 
opinions, and we don't go over the same things 
over and over and over. 
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4 This is just a — I was not looking 

5 forward to seeing you again. I will be honest. 

6 Especially you. I thought, I did ask you, 

7 that's something else we talked about this 

8 morning. I said. Is this going to be that same 

9 guy that drove me nuts last time? And he said, 

10 I don't know. 

11 MR. KNOPF: Blow that up and 

12 mount it on the wall. 

13 A. I said, I hope not. And there you were 

14 having your sandwich this morning. I went. Oh, 

15 no. There was a chance you would choke, but 

16 that didn't happen. 

17 Q. When you said in your report, "The 

18 definition of a current smoker differs among 

19 researchers," what researchers were you talking 

20 about? 

21 A. See, when I say "researchers," you know, 

22 you need to, it is a much broader. And, 

23 obviously, I don't have time to explain, but, 

24 you know, like I'm a clinician. If I am doing a 
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1 prevalence study, I'm going to use this 

2 definition. That's what constitutes a smoker to 

3 me. If I'm going to do a — And those aren't 

4 the kind of studies that I do. 

5 Now, if I am validating self-reports, if 

6 I have got you on Zyban or something and I want 

7 to see if you are a smoker, then if you are 

8 smoking, because I'm validating self-reports, I 

9 may use something different, use a CO monitor, 

10 or use cotinine levels or something, I may look 

11 at that a little differently. 

12 This tells me the number of smokers, and 

13 the other one, it's a smoker, what constitutes a 

14 smoker. But if you blow a 25 on a CO monitor, 

15 you are considered a smoker. 

16 So that differs even within me, but it 

17 is used for different purposes. When we talk 

18 about among researchers — When I first started, 

19 we are talking 25 years ago, I was not aware of 

20 CDC definitions. I was, I didn't, I did my own 

21 studies. I said. Do you smoke or not, and say 

22 by checking, ticking "yes" or "no" or whatever. 

23 But I realized over time that I could 

24 not compare my data to other people. So I 
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1 wanted to be consistent if, in fact, I was going 

2 to do that. 

3 So what happens is that's what everyone 

4 is trying to do. It's just a logical 

5 consequence of research evolving. Everyone 

6 wants to come up with a definite definition. 

7 And there's many people beginning, just like I 

8 did, that didn't understand that, and they are 

9 coming in, that are more junior researchers, 

10 that kind of make up their own definition by 

11 just asking. Do you smoke or not? So, 

12 obviously, theirs would ultimately not be as 

13 credible as some of others because we need to 

14 compare data. 

15 Q. You use one definition for one purpose, 

16 that is to say, in assessing dependence and for 
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treatment, and a different definition for 
another purpose, that is to say, prevalence? 

A. Yes. 

Q. You're saying that other researchers use 
different definitions depending on the purpose 
of the definition, how it is going to be used? 

A. I think not so much researchers. For 
me, if you are in a clinic and you are smoking a 
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hundred or more cigarettes, you have come to us 
because you are addicted to begin with. This 
just wouldn't apply. 

Typically, when we are working in the, 
over at the center, these wouldn't, as a smoker, 
I'm trying to validate self-reports to, in fact, 
see if you are smoking or being honest or not. 

I would do something different. I would do a 
little CO, a little CO monitor. 

But for surveys, this is the definition 
that typically people use. And a junior 
researcher or someone that is not aware and is 
just doing some tobacco research and wants to 
see the school or a county, and if he does not 
use these definitions, ultimately, he or she 
cannot compare them to county, statewide or 
national data. 

MS. SNYDER: Could we go off 
the record for a moment? 

(Break.) 

VIDEOGRAPHER: We are now on 

the record. 

BY MR. ROWLEY: 

Q. Doctor Glover, the last time you 
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mentioned very briefly pharmacologic adjuncts? 

A. Yes. 

Q. Can you tell us, just in the briefest 
way that you can, what a pharmacologic adjunct 
is? 

A. Pharmacologic adjunct, basically, the 
way that we use them, are pharmacological 
adjuncts for helping people quit smoking. 

There's just a few been approved in the 
U.S. And that, in fact, is the nicotine 
replacement therapies, which are nicotine 
polycrylites, which is the gum, comes in two- 
and four-milligram. And then they are both 
OTC. 

Then there's the nicotine patch, and it 
is a 16 and 24 hour patch, where it is 16 hours 
or 24 hours. It's a couple of those. Actually, 
there's several of them. I think a couple of 
the companies may have gone out of business and 
now some of them are generic. 

But it's the patch, in general, 16 and 
24 hour patches. Then you a nicotine nasal 
spray. You take nicotine, inject in the 
nostrils. And then you have a — Let's see. 
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Nicotine nasal spray, and there is a nicotine 
oral inhaler. 

Those are the ones the are approved in 
the U.S. I think outside the U.S. there is a 
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5 nicotine sublingual tablet in some countries in 

6 Europe. The only non-nicotine compound approved 

7 for helping people quit smoking, specifically 

8 treating the nicotine-dependent patient, is, in 

9 fact. Bupropion SR, which the trade name is 

10 Zyban. 

11 Q. Do different patients get different 

12 doses? Let's take the patch and the gum. 

13 A. Different patients — I mean, not every 

14 patient because, obviously, you have got certain 

15 amounts and certain compounds, and not every 

16 patient will be different than the others. Some 

17 will be the same; some will be different. 

18 I mean, it's just when you are working 

19 with a thousand people, there are going to be a 

20 lot of overlaps. Some will be doing exactly the 

21 same regimen; others will do differently. 

22 Q. Is there some relationship between the 

23 amount that the patient smoked and the dose of 

24 the pharmacologic adjunct that you might 
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1 recommend? 

2 A. It depends on which one you're looking 

3 at. If you are looking at NRTs, NRT is nicotine 

4 replacement therapy, and, basically, using the 

5 same compound that you have, which is nicotine, 

6 which is an addictive compound in both of them. 

7 The concept is real simple. You are smoking 

8 cigarettes. The idea is to give you the 

9 nicotine replacement therapy to move you over 

10 into taking nicotine replacement therapy, and 

11 then ideally, possibly — some people do it a 

12 little differently, or whatever — but to wean 

13 you off of those. 

14 So that's pretty much the concept. It 

15 differs between individual in the sense that you 

16 need to be able to achieve a certain amount of 

17 nicotine replacement. In other words, some 

18 people may need more than others. Just as a 

19 general rule, you would say that four-milligram 

20 gum is probably for your more high-dependent 

21 smokers, and two milligram gum would be for your 

22 lower-dependent smokers because it's twice as 

23 strong and they need more nicotine replacement. 

24 So that's the concept there. 
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1 So for more smokers, they may need more 

2 or less, or whatever, or, excuse me, heavy and 

3 low smokers, whereas opposed to the non-nicotine 

4 one, which is Bupropion SR. On this and all the 

5 studies that have been done, if you look at it 

6 real closely, it seems to work equally as well. 

7 So that differs in the others equally as well 

8 for high and low-dose dependent, for heavy 

9 people, light people, older people, younger 

10 older, even though older people may have a 

11 little more problem with the compound. 

12 So it differs. They are both 

13 pharmacological adjuncts. You have NRTs, and 

14 then you have the non-nicotine compounds or 

15 Bupropion. 

16 Q. Okay. Thanks. 

17 It would helpful — this is not a 
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18 

criticism — 

could you please speak 

just a 

19 

little 

bit more slowly? 


20 

A. 

Sure 

. 


21 

Q. 

Just 

for the Court Reporter. 


22 

A. 

Sure 

. 


23 

Q. 

Let' 

s stick to the nicotine 

replacement 

24 

therapy 

Is 

the nicotine replacing 

nicotine 
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1 that used to be derived from the cigarette? Is 

2 that the replacement? Explain why it is 

3 replacement. What is it replacing? 

4 A. It is replacing, basically, the nicotine 

5 that you are consuming. Basically, it is well 

6 understood that people primarily smoke because 

7 of nicotine. They have developed cigarettes 

8 without it and so forth, and people just don't 

9 seem to take to them. So it appears that it is 

10 the nicotine that, in fact, gets the person 

11 addicted. 

12 So the concept is to move them over to 

13 the nicotine replacement therapy, give them 

14 nicotine from an alternative source, and, 

15 essentially — some people probably disagree 

16 with me here — but it's moving them over, their 

17 addiction over there to the compound, 

18 essentially. 

19 Some people say. Well, that's not a good 

20 way to say it, or whatever. But, basically, you 

21 are giving them nicotine replacement from an 

22 alternative source. The idea, ultimately, is to 

23 wean them off the nicotine replacement therapy 

24 compound. 
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1 Q. Why is it easier for someone to be 

2 weaned off the replacement, that is to say, the 

3 gum or the patch or the other replacement, than 

4 it is to be weaned off cigarettes? 

5 A. There are several reasons. First and 

6 foremost, speed is typically everything when you 

7 smoke. As a matter of fact, smoking is probably 

8 the fastest way to deliver any compound. I 

9 mean, nicotine is a for instance. Even though 

10 we don't do this type of research, in everything 

11 that we read, nicotine hits the central nervous 

12 system or can affect within six, some people go 

13 as high as nine seconds, where if you were to 

14 inject it intravenously it would take a little 

15 bit longer. 

16 So when you smoke it is different than, 

17 say, a patch. It may take — it differs between 

18 individuals and the way they metabolize, 

19 distribute and eliminate nicotine and so forth. 

20 But it may take three, six, nine, six hours to 

21 get sufficient levels for it to help you. And 

22 that — 

23 Q. Slow down. 

24 A. Yeah. 
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1 That's not very reinforcing, because we 

2 have never found anyone that's been hooked on 

3 the patch ever. Just never heard anyone after a 

4 meal say. You know, I think I feel like a 

5 patch. I just haven't heard it. I am sure 
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6 there's someone out there, but we haven't heard 

7 them. 

8 So what happens when you smoke, you get 

9 an arterial bolus, you get that peak very 

10 quickly, where it does this, where the patch 

11 does this. And, essentially, and another way 

12 that I like to explain it, my colleagues may not 

13 like it, it's sort of like, in my opinion, 

14 methadone maintenance. It allows you to 

15 maintain. But in this case you are weaning off, 

16 where that's not the case with methadone 

17 maintenance. You wean off, and eventually, 

18 hopefully, will go smoke-free. That's pretty 

19 much the concept. 

20 The thing is, for me, is we are moving, 

21 even though we think NRTs are wonderful and good 

22 and so forth, we are moving primarily to 

23 Bupropion. That has become our first line of 

24 defense because for years, in my opinion, the 
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1 first treatment that was out there for helping 

2 smokers was counseling. That was the first 

3 treatment. And then later NRTs improved on 

4 that. 

5 Now, in my opinion, the first 

6 non-nicotine compound to help people is, in 

7 fact. Bupropion SR. And that, in particular, in 

8 my opinion, just my opinion, I think that it's 

9 the best, because for the first time we are 

10 treating smoking as a disease. 

11 Basically, we have gone at it 

12 neuronally, trying to work at the dopaminergic 

13 an nor-adrenergic pathways, and a little 

14 differently than ever before. So that has 

15 become our first line of defense. Even though 

16 we use the gum and the patch and the nasal spray 

17 and all those, we screen people, first and 

18 foremost, for Bupropion. 

19 Q. You still use the counseling? 

20 A. Yes, the counseling always, yeah. 

21 Q. You still use interviews, face-to-face 

22 interviews? 

23 A. Yes. Exactly. 

24 Q. You still attempt to engage or have the 
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1 patient engage in this modification of his 

2 behavior? 

3 A. Yeah, to a certain degree. And I differ 

4 a little bit there than probably other 

5 researchers might. Others probably see the 

6 behavioral component maybe — 

7 Let me say it this way: I think the 

8 behavioral component, and this is my opinion, is 

9 really important, more important with NRTs, even 

10 though we use a behavioral component as well, 

11 because it improves our efficacy, our success. 

12 With Bupropion, I think since Bupropion, if you 

13 understood how it was discovered or whatever, 

14 you would see that it was probably working in 

15 and of itself. 

16 Linda Ferry out at Loma Linda, she's at 

17 a Veterans Hospital, she is treating depressed 

18 people. She's not treating smokers. She's 
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19 treating depressed individuals. And during this 

20 course many of them report they, in fact, are 

21 quitting smoking spontaneously. 

22 If you know anything about a veterans 

23 hospital, for them that was a side effect, 

24 because they want to smoke at the Veterans 
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1 Hospital. So she reported that. And, 

2 basically, to make a long story short, what 

3 happened is that's how it evolved, her reports 

4 on spontaneous quitting. 

5 So, in my opinion, that's the way of the 

6 future. And three years or five years from now 

7 we could find something that is better. We 

8 always find better compounds. We keep 

9 improving. So that's the direction we are 

10 going. 

11 Q. By spontaneous quitting you mean folks 

12 were quitting who really didn't have an 

13 intention of quitting and who weren't going in 

14 for counseling in order to quit? 

15 A. Exactly. So that, to me, it lends, even 

16 though colleagues would differ a little bit on 

17 that, it was spontaneous only because the 

18 compound was, in fact, working. For the first 

19 time ever it was working neuronally. 

20 Q. And the compound was being prescribed or 

21 administered for some purpose other than 

22 quitting smoking? 

23 A. Yes. Depression. 

24 Q. Even though it was being administered 
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1 for depression, it was leading to smoking- 

2 cessation? 

3 A. Yes. Some people were spontaneously 

4 quitting, correct. 

5 Q. Among people who did not go to the 

6 therapy or the counseling for purposes of 

7 quitting smoking? 

8 A. That's correct. I think she has always 

9 been — I should probably take that a little bit 

10 back. She has always been involved in smoking, 

11 and that's probably why she recognized it. I 

12 mean, as many physicians would be, she has 

13 always been an advocate, and she noticed 

14 something there. 

15 But that's the newer line of defense, 

16 even though we have a real barrier, because many 

17 patients don't want to take an anti-depression 

18 drug. And we find many physicians don't want to 

19 prescribe it. 

20 So still the largest lion's share out 

21 there is, in fact, NRT, where the counseling is, 

22 in fact, required. And, actually, the FDR 

23 requires it with Bupropion as well. So that is 

24 important. 
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1 Q. Is the idea with NRT to provide 

2 essentially the same amount of nicotine as the 

3 person was getting through smoking? 

4 A. No, not typically. And I'm generalizing 

5 here. Most of the people involved in treatment, 

6 like I am, I try to replace anywhere from 30 to 
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70 percent, even though there are some people 
that say. Hey, they are already taking 
nicotine. I try to replace 100 percent. So 
they look at nicotine, cotinine values, and they 
just keep stacking in the nicotine until it's 
similar to that, because you have got to stop 
withdrawal first. If you can stop withdrawal, 
then your chances for success are increased. If 
someone is still experiencing withdrawal, this 
happens often, they are using insufficient 
pieces of gum or something, very few of them 
experience withdrawal, and they will go back to 
smoking and say. Oh, I tried the gum and it 
didn't work. When we start querying them or do 
some probing, we find that they are using it 
incorrectly, not using it enough or chewing 
enough pieces. So there's a lot of little 
subtle compliance problems within NRTs. 
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MR. ROWLEY: We can stay on, 

I think. Do I just press this button? 

MS. SNYDER: No, the one that 
says "hold" first. There you go. 

(Discussion off the record.) 

BY MR. ROWLEY: 

Q. So some researchers when prescribing a 
nicotine replacement therapy will attempt to 
replace 100 percent of the nicotine that the 
patient is no longer getting, because he or she 
is not smoking. You have a different view. You 
attempt to replace 30 to 70 percent; is that 
fair? 

A. What I try to do is I start at the lower 
end, in other words. But I will easily go to a 
100 percent. 

Q. I see. 

A. In other words, if you come in and we 
check with you in a couple of days and you say, 

I'm still experiencing withdrawal, obviously, I 
need to give you more pieces of gum or 
something, work with you a little bit more. 

Because I'm under the opinion that, first and 
foremost, you have got to stop withdrawal. 
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Because most people claim on self-reports that 
they cannot quit for a couple of reasons, their 
inability to handle withdrawal primarily. And 
that being the case, my thinking is. I'll start 
here, and. How are you feeling? Still 
withdrawal. Okay, here, here, here. And I may 
wind up at 50, may wind up at 60, may wind up at 
100. So there is a set little routine that we 
go through. 

Q. Among the patients for whom you replace 
a hundred percent of the nicotine, as you have 
described it, is that therapy a hundred percent 
successful? 

A. No. 

Q. The lack of success in cases when you do 
that is attributable to things other than 
nicotine, obviously, because the person is 
replacing a hundred percent? 

A. Yes. 
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20 

Q. 

It is attributable to what 

you have 

21 

described as behavioral aspects of 

smoking? 

22 

A. 

Uh-huh. 


23 

Q. 

Is that fair? 


24 

A. 

I think that's part of it. 

And that's 
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1 why, I think, especially with the NRTs, 

2 behavioral counseling is important. 

3 Moreover, I think a really important 

4 point here is to understand that you are dealing 

5 with an addiction and you can't make people 

6 quit. 

7 It's just like an alcoholic. If they 

8 don't want to quit drinking, no matter, I can do 

9 anything, help them, and if they don't make the 

10 choice, the initial choice, then I can't help 

11 them. If they make that choice, now I can make 

12 it easier for them and help them with 

13 withdrawal. 

14 But the bottom line is like. If you 

15 don't want to take your pills or your tablets or 

16 whatever, I can't help you if you are not 

17 willing to help herself. 

18 Q. What you are saying is if the patient 

19 isn't motivated there is nothing you can do to 

20 help them. 

21 A. There is very, very little that you can 

22 do to help them, because, obviously, if, in 

23 fact, what Linda Ferry found, where some people 

24 quit spontaneously, they were not particularly 
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motivated. So there is few things that you can 
do, but your success rate — I couldn't quote 
you the number — but it would be much lower 
than normal than if, in fact, they came in, they 
were motivated, whatever, and we explained the 
compound of what we've got to do, get them ready 
to go, and work their way through it. 

Q. I think you told me last time that the 
most important factor in someone's ability to 
quit is their motivation. 

A. Yeah, I think that that's the first 
step. It is just like the very first, I mean, 
addiction is the very first cigarette. If you 
never have that first one it never happens. 

Q. But the person, the strength of the 
person's desire and the strength of the person's 
motivation is probably the most important 
factor. 

A. I don't know. I guess I sort of don't 
like the way you said that in the sense that — 

Q. Let me rephrase it. 

A. Okay. 

— in terms of desire, because that — 

Q. Well, let me withdraw it and let me ask 
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1 it again. 

2 A. Yeah. 

3 Q. Motivation as you have described it in 

4 the individual smoker is, in your view, almost a 

5 prerequisite to quitting. 

6 A. I think it's very, very important. Like 

7 I said, you could still help them, but it would 
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be, I think it is very, very important. I won't 
say like percentage or whatever of importance or 
whatever. But it is very important. 

The bottom line, and this is a quote 
that I use often, that if you don't want to quit 
it ain't going to happen. You've got to work 
with me. 

And people that come in sometimes want 
us to do it for them. They have a tendency to 
— and that's where Bupropion is sort of taking 
us. If you come in for an infection and if I 
were to give you an antibiotic, I would knock it 
out whether you liked it or not. This is just 
simply not the case here, because we are dealing 
with an addiction. 

Q. Smoking, of course, is a behavior? 

A. It's a behavior only in the sense that 
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you do behavioral things. But, I mean, it is an 
addiction, in other words. Smoking is an 
addiction. That's why people smoke, and that's 
a — 

Q. But the act of smoking is a behavior? 

A. Yeah. I mean, picking it up. Just like 
picking it up, lighting it. Those are all 
behaviors. 

Q. Smoking it, inhaling it is a behavior? 

A. Typically, I would disagree with that. 

I don't know if that, that's simply not . . . 

People smoke initially, say, to feel 
good, and because whatever reason, they feel 
lightheaded, they are young people that are 
getting away with something. They smoke for a 
whole variety of reasons, peer pressure or 
whatever. And they initially smoke because they 
feel good. But then once that toggle switch is 
thrown and you become addicted, now it becomes 
negative reinforcement. You're no longer 
smoking to feel good. Now you are smoking to 
keep from feeling bad. 

Q. I appreciate that. But the question is 
whether the act of smoking is a behavior. I 
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think what you're telling me is that you believe 
that it can be an addictive behavior, but it is 
still a behavior. 

MR. GOLDBERG: I've got to 
object to the form of the question. 

MR. ROWLEY: Let me rephrase 
it. Let me rephrase it. 

A. You're combining like a — 

MR. GOLDBERG: Wait, wait, 
wait. When he says he is going to 
rephrase it, he is going to try to 
further clarify the question. 

Hold on and let him clarify 

it. 

BY MR. ROWLEY: 

Q. There is no question that smoking is a 
behavior, in your mind. Whether it is or can be 
addictive or dependence-forming, it is a 
behavior? 

A. In that context, in the way that I hear 


http://legacy.library.ucsf.@jl)iiJ»ftD^yfrfll^a£>®/pfllf.industrydocuments.ucsf.edu/docs/lkxl0001 



21 you using it, in my interpretation, virtually 

22 anything is a behavior. 

23 Q. Right. 

24 A. Because you, I mean in that sense. But 
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1 this is a — and I don't know your operational 

2 definition of behavior. But, first and 

3 foremost, it is an addiction. Again, cigarettes 

4 have been developed without nicotine that have 

5 just not been successful. So people smoke, in 

6 my opinion, based on my years of experience, 

7 smoke primarily for nicotine. 

8 Q. You say cigarettes have been developed 

9 without nicotine and have not been successful? 

10 What do you mean by they haven't been 

11 successful? 

12 A. They don't sell. People don't like them 

13 or enjoy them. I mean, they just, there's been 

14 several monographs put out by the Feds where 

15 they talk about those types of things. I 

16 haven't read them in a long time, but, 

17 basically, they have just not been successful. 

18 I guess what I am really trying to say, 

19 sort of indirectly, is people smoke primarily 

20 for nicotine. If it were not for nicotine, you 

21 wouldn't have, you just wouldn't have smokers. 

22 Because if they want to smoke, they could puff 

23 on my car muffler or something. That's 

24 essentially because — It's not identical, but 
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1 it's a similar kind of concept. There are other 

2 ways — People smoke primarily for nicotine, 

3 period. 

4 Q. If it were just nicotine, then the 

5 nicotine replacement would be 100 percent 

6 successful? Go ahead. 

7 A. I think that that's a good way to put 

8 it. In other words, nicotine — So what you 

9 have got to figure in there is some motivation. 

10 I don't know what percentages, but it is an 

11 addiction. So you have got to have people's 

12 motivation to, in fact, want to quit. 

13 For some people withdrawal symptoms are 

14 pretty doggone severe. If you have seen some of 

15 the people that come to our clinic, some people 

16 have a little easier time of quitting, and 

17 others, you know, they can quit a little bit 

18 easier. And some people, it is not a character 

19 flaw in any way. You can just see that for them 

20 nicotine is, in fact, very severe. 

21 Q. The last time you described some cases 

22 in which you did reports that related to claims 

23 by people who had used nicotine replacement 

24 therapy. I remember one guy, I think, was using 
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1 the patch or the gum and claimed to have a heart 

2 attack by reason of using it? 

3 A. Oh, yeah. I remember that. 

4 Q. You believed in that case that the heart 

5 attack was not related — 

6 A. Yes. 

7 Q. — due to the patch or the gum? 

8 Is one of the reasons that you favor, or 
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at least in the past you favored nicotine 
replacement therapy is that the person is 
getting the nicotine but is not getting the 
other components in a cigarette that you believe 
increase the risk of disease? 

A. I think that's fair, yeah. There's more 
to it than that, but I think that's a pretty 
accurate statement. 

Q. When you say "there's more to it than 
that," what do you mean? 

A. It's just not the other chemicals. 
Obviously, again, this is not something, the 
kind of work that I do. And I think — Ask 
Benowitz, and he will, this is his work. And so 

Q. May I stop you there? You would defer 
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to Dr. Benowitz on that question? 

A. Yes. That's a good way to put it. 

Q. If Dr. Benowitz were to say that 
whatever health risks there are attributed to 
smoking, whatever health risks exist with 
respect to smoking come from components of the 
cigarette other than the nicotine, you would 
defer to him? 

A. Yes. I have read a lot of his work. 

And, yeah, I would defer because that's the kind 
of work that he does. 

He may find today we know something, but 
in three months from now, six months from now 
some of our concepts and ideas change because 
people discover new and interesting things. 

They get deeper and deeper in understanding it, 
so our understanding changes all the time. 

But I would definitely, I would like to 
read the work to see what he did, but if he were 
to suddenly change or refer or say something, I 
would definitely be referring to him, because 
that is what he specializes in, that's his work. 

Q. As you sit here today, though, you would 
defer to his judgment? 
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A. Yes. 

Q. Because this is his area and not your 
area? 

A. Yes. 

Q. The last time you described smokers at 
your, at the center or at your clinic who you 
believe rationalize their smoking. I think you 
told me that there are smokers who, while they 
are aware of the risks of smoking, say to 
themselves. Well, it is not going to happen to 
me. 

Do you remember that testimony? 

A. I don't remember the testimony. But 
that's sounds like something I would say. I 
would probably actually like to see it. But, 
yes, if you say that's what I said, and you're 
quoting it accurately, then I would say that 
that's probably true. 

MR. GOLDBERG: Well — 

Q. And part of the — Whether you said it 
before or not isn't important. What is 
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22 important is whether that is right, and that's 

23 right. 

24 A. Ask me that again. 
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1 Q. There are smokers who you believe 

2 rationalize their smoking? 

3 A. Yes. 

4 Q. There are smokers who you believe, while 


5 

fully aware of the risks, say to 

themselves. It 

6 

is 

just not going to 

happen to me? 

7 


MR. 

GOLDBERG: 

Objection, 

8 


unless you 

define what 

you mean by 

9 


"while fully aware of 

their risks," 

10 


because — 



11 


MR. 

ROWLEY: I 

will rephrase 

12 


it. 



13 


MR. 

GOLDBERG: 

Okay. 

14 


MR. 

ROWLEY: No, I will 

15 


rephrase it 

. 


16 

BY 

MR. ROWLEY: 




17 Q. There are smokers who say about 

18 themselves with respect to the risks of smoking, 

19 It is not going to happen to me? 

20 A. I think, yes. I mean, you will always 

21 have people say that. But I think a lot of it 

22 is available knowledge. There is always a small 

23 percentage, and I can't quote you X amount of 

24 number. But there are always people that will 
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1 say that about anything. 

2 It is just if you were to ask today most 

3 smokers. Do you think cigarettes are bad for 

4 you, almost everyone, I think everyone would 

5 probably agree. Yes, it's not good. You are 

6 taking in smoke. But I don't think they 

7 understand the subtleties and the specifics. 

8 I think that that's where they begin to 

9 rationalize. So they can understand the big 

10 picture and say. Cigarettes are probably not 

11 good for me. But they don't have the amount of 

12 knowledge about health concerns or addiction or 

13 something that, say, the tobacco industry would, 

14 in fact, have, or available knowledge to them. 

15 The knowledge is different. When you 

16 say "fully aware" I don't think that they are 

17 fully even aware of the same level that you are 

18 or the tobacco industry, and what the 

19 individual, in fact, might be. 

20 Q. Let me — I apologize. Let me move to 

21 strike all of that. The question didn't have 

22 anything to do with full awareness. I rephrased 

23 the question. So you were responding to a 

24 question that was no longer pending. 
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1 Are there folks, have you seen smokers 

2 whose attitude or whose rationalization is. It's 

3 not going to happen to me? That's really all 

4 I'm asking. 

5 A. Yes. 

6 Q. There are smokers who have that attitude 

7 even when, let's say, they go to the doctor for 

8 a physical and they have got a clean bill of 

9 health. There are smokers who have that 
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attitude, even when the doctor says. You still 
need to quit smoking even though there is 
nothing wrong with you. 

A. I didn't — Hit that one again. I'm 
sorry. 

Q. Has it been your experience that 
smokers, let's see, one of the reasons that 
smokers have that attitude is that they have 
smoked for a number of years and they have 
nothing wrong with them, have not experienced 
any health consequences? 

MR. GOLDBERG: Objection to 
the form of the question. 

Q. Go ahead. 

A. I thought — the way you were referring 
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to the first question I thought you struck the 
other question. So now you are referring to it 
again. So I'm not sure. 

Q. Let me rephrase. 

There are folks who go to the doctor 
for, say, physical examinations; right? 

A. Yes. 

Q. The doctor checks them out and they are 
fine; right? 

A. Yes. That happens. 

Q. Some of those folks are smokers? 

A. Yes. 

Q. One danger of that is that that smoker 
will continue to rationalize based upon that 
advice. You are a smoker and you are fine. 

MR. GOLDBERG: Objection. 

Are you talking about patients of his? 
What do you mean by there are smokers? 

Q. Go ahead. Doctor. 

A. I guess I'm not sure. See, what happens 
is a lot of people — it's just so much more 
complex than the way you present it, which makes 
it really difficult to respond in the sense that 
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Q. Go ahead. 

A. — their perception might be, the 
patient's perception because the overwhelming, 
they simply cannot quit. And they may want to 
quit. 

Most of the surveys will show you — and 
I think some of the low numbers are 70 and some 
will go as high as 90 — 70 to 90 percent of the 
people want to quit. But the major reason for 
their inability to quit is their inability to 
handle withdrawal symptoms. It just becomes a 
little too unpleasant and too uncomfortable for 
them. 

So I think that lends into some of their 
rationalization. They made an effort and they 
couldn't, so they have a difficult time trying 
to quit because they are not, since they are 
having a difficult time quitting because of the 
addition, they rationalize it to continue 
smoking. 

And, too, it is the level of smoking. 
Obviously, if you just started smoking and, say. 
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23 you happen to be addicted at six — I'm picking 

24 it up at six months or whatever — or you happen 
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1 to be hooked on cigarettes, let me just say it 

2 that way, and someone that's been smoking 40 

3 years, there's a dose response. The more you 

4 smoke, the longer you smoke, typically — and 

5 that's generalizing — the more problems that 

6 you're going to have. 

7 So the person that you described there 

8 may, in fact, be someone that recently started, 

9 and outwardly they may appear healthy. But in 

10 reality they are early in the smoking. 

11 Plus we are talking about just a general 

12 exam that a physician might do, as opposed to 

13 doing much more diagnostic tests and looking at 

14 it, because I don't understand the level of 

15 physical that you are referring to because there 

16 are several levels of that, obviously, from A to 

17 Z. 

18 A physical, you can go in for, run all 

19 kinds of blood tests and do all kinds of lab 

20 work, and thousands and thousands of dollars, 

21 whereas you can go in and just do a general, 

22 checking vitals and talking to you briefly and 

23 going out, a $50 physical or something. 

24 Q. The last time I think you said that 
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1 smoking-cessation is the most important 

2 intervention, in your opinion, in preventing 

3 smoking-associated disease, telling the patient 

4 to stop and the patient successfully stopping. 

5 Did I understand that right? 

6 MR. GOLDBERG: What is the 

7 question? I'm not sure what the 

8 question is. 

9 Q. Is smoking-cessation the most important 

10 intervention? 

11 A. For? 

12 Q. Preventing smoking-associated disease? 

13 A. Yeah. If people didn't smoke, probably 

14 they would, at least initially anyway — ideally 

15 what would be the perfect thing would be to 

16 prevent it, theoretically, it makes, if you 

17 could have not people take that first 

18 cigarette. 

19 But that's, from everything, the work 

20 that's being done, that's just not a reality. 

21 It's the rites of passage for many young kids, 

22 and they smoke. So, unfortunately, when they 

23 smoke, once they get hooked it becomes 

24 increasingly difficult for them. 
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1 But for those people that continue to 

2 smoke, if they were to quit early enough, before 

3 any major problems can occur, what you are 

4 saying is probably right in that sense. But the 

5 further you go down the line, the more 

6 recalcitrant and entrenched the addiction 

7 becomes, and the continued smoking. 

8 But it is going to create problems, 

9 typically. I can't tell you at X amount of 

10 cigarettes or at X time, because there is a lot 
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of variability within individuals. 

Q. Among smokers who are asymptomatic, who 
haven't been diagnosed with a smoking-associated 
disease, is there any intervention that you 
advocate, aside from cessation and cessation 
counseling? 


MR. GOLDBERG: Objection. I 
know, but I need to object to my 
form. 

MR. ROWLEY: You have done 
it. That's good enough. 

MR. GOLDBERG: Objection to 
form without the definition of 
"intervention." 

BY MR. ROWLEY: 
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Q. Go ahead? 

A. What was the question? 

Q. Among asymptomatic smokers, is there any 
intervention that you recommend, that is to say, 
any professional help that you recommend, other 
than smoking-cessation among people who are 
asymptomatic? 

A. Typically, when they come in — Cost is 
a problem for many of the people in West 
Virginia, so they typically may not follow up if 
we were to refer someone. But, ideally, to make 
sure, it would be nice if they could do an 
extensive test and run through the whole thing 
to make sure that they, in fact, are fine. 

But what we do is we come in and try to 
help them. And those that, in fact — Well, we 
refer everyone to a specialist or to someone 
else and say. Hey, you need to stay in contact 
with your physician, or do this or whatever. 

So we just refer them to others. It's 
not something that I or our staff would do. But 
we refer them to others and recommend, even with 
asymptomatic patients, that whatever, say. You 
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1 

need to 

be on top of this, or whatever, because 

2 

problems could arise further down the line that 

3 

may, in 

fact, have been triggered now. 

4 

Q. 

You advise them of the importance of 

5 

seeing 

their individual physician? 

6 

A. 

Yes . 

7 

Q. 

So that their individual physician can 

8 

make recommendations on a case-by-case basis? 

9 

A. 

Yes . 

10 

Q. 

Given their risk factor exposure 

11 

history 

, say? 

12 

A. 

Yes. 

13 

Q. 

And their family history? 

14 

A. 

Yes . 

15 

Q. 

Of disease? 

16 

A. 

Yes. 

17 

Q. 

And their smoking history? 

18 

A. 

Yes . 

19 

Q. 

Specific smoking history? 

20 

A. 

Yes . 

21 

Q. 

And their specific occupational history? 

22 

A. 

I don't know if I go into all of that 

23 

detail. 

But, basically, you know, basically — 
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Q. I'm not asking you whether you asked 
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1 them — 

2 A. Let me finish. 

3 Q. Oh, I'm sorry. 

4 A. I don't give them all that kind of 

5 detail. We just refer them. And what the 

6 physician, we say. Hey, contact your physician. 

7 And we advise that all physicians — 

8 that's one of the things in the new guidelines, 

9 practice guidelines for helping people, is that 

10 all physicians should ask, smoking-cessation or 

11 a questionnaire or queries should, in fact, now 

12 be part of the vital signs, just like you take 

13 blood pressures and pulse and weight, and those 

14 basics. 

15 But you say. Do you smoke or not? And 

16 if you do, then you make a little 

17 recommendation. So we refer them back to them. 

18 And how the physician does it and what they do 

19 is really dependent on their availability, their 

20 time, their interest, and all of that. I mean, 

21 I don't, we refer them to them. I don't go down 

22 all of those lists and say. Hey. 

23 It would be great if they did all those 

24 things, because every bit of information you 
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1 have will be beneficial to you. But I don't 

2 know if physicians would, in fact, do that or 

3 how much they would do it. 

4 Q. You're saying that you attempt to 

5 encourage physicians to, in turn, encourage 

6 their smoking patients to quit smoking? 

7 A. Yes. 

8 Q. And that, I take it, is because you 

9 believe that smoking-cessation is the best way 

10 to reduce the risk of disease from smoking? 

11 A. Yes. 

12 Q. Is there any better way, in your view, 

13 to reduce the risks of disease associated with 

14 smoking, aside from smoking-cessation? 

15 MR. GOLDBERG: Object to 

16 form. 

17 A. No. If they were to quit, I think that 

18 would help them tremendously. I think I could 

19 say yes to that. 

20 Q. Do you think it is possible to 

21 understand why a particular individual continues 

22 to smoke without assessing whether that 

23 particular individual is dependent? 

24 A. Do I think — Would you repeat that, 
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1 just so it would be — 

2 Q. Sure. 

3 Do you think that it is possible to 

4 assess why a particular individual continues to 

5 smoke without looking at or determining whether 

6 that person is dependent? 

7 A. No. I think that's part of it. You 

8 need, I mean, you need to understand the whole 

9 complex issue. The addiction definitely is part 

10 of it, because some people could be a little 

11 more addicted than others possibly. Even though 
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you are addicted or you're not, for some people 
the withdrawal symptoms may be much more severe 
than for others. So I think that's a piece that 
you have to have. There's a lot of other, a 
variety of pieces. But that's a key component. 

Woodpecker. 

Q. Have you discussed with the Plaintiffs' 
lawyers whether addiction or dependency is an 
issue in the case? 

A. No. Again, I have had almost no 
contact. I am sure they may have wanted to talk 
to me, but no. 

Q. There is nothing in your report dated 
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August 3, 2000, on the questions of addiction or 
dependency? 

A. No. 

Q. You told me last time that you have 
three main areas of expertise. First is 
supervising research on pharmacologic adjuncts. 

The second is assessing dependency. And third 
is helping people stop smoking. 

Did I get those right? 

A. Yeah, I think that is probably right. 

Q. There is nothing in your report 
regarding pharmacologic adjuncts, is there? 

A. Correct. I don't see that. 

Q. We just established there is nothing in 
there regarding dependency or addiction; right? 

A. Correct. 

Q. And there is nothing in your report 
regarding cessation? And by "cessation" I mean 
the means of cessation and how you help 
patients. 

A. Yeah, the means, because when you look 
at the prevalence and all that, obviously, 
cessation. So, indirectly. But, yeah, you are 
correct. 
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Q. There is nothing in this report that 
relates to any of your three main areas of 
expertise? 

A. No. 

Q. There is not? 

A. Not in my main, no. 

Q. Do you know why the report in this case, 
your report in this case has no opinions or even 
comments or statements that relate to your three 
main areas of expertise? 

A. No, I do not. I mean, other — 

Basically, I was asked to look at West Virginia 
smokers, and that could have been my 
misunderstanding or limitation, because, as I 
said, the last three or four months are the 
busiest. 

I was actually contacted by one of my 
assistants. When I was outside I was just 
thinking, to be more accurate, said. Hey, 
someone called about a lawsuit to see if you 
would be involved and so forth. They would like 
to know if you want to participate. I told her. 

Yes. 

Then when I came, I have been traveling 
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1 a lot, and that's when we were talking and they 

2 said. Would you be — I think she even told me 

3 about West Virginia smokers. I can't remember 

4 exactly, to be perfectly honest. 

5 But I said. Yes, yes. And then when 

6 they said something about West Virginia smokers, 

7 because of the time, I simply didn't have the 

8 time to give it. I just, my schedule has been 

9 terrible, and so I said, I cut those other three 

10 questions and basically pasted them on here. 

11 Q. I understand. 

12 A. If they had asked me more about this, I 

13 would have responded. But I was told. Hey, it's 

14 about people in West Virginia. They didn't ask 

15 me about it. 

16 Q. Right. If they had asked you to express 

17 opinions regarding other or additional subject 

18 matters, you would have done that? 

19 A. Yeah, I mean, if they would have posed a 

20 question and said. Could you do this? Because 

21 all the questions had to be about, similar to 

22 this, and they weren't exactly worded this way, 

23 because this was worded from the initial 

24 report. 
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1 So the questions. West Virginia, may 

2 have been my misunderstanding on what they 

3 wanted. I wasn't around for them to say. Hey, 

4 we want more or whatever, because I was 

5 literally on the road. 

6 Q. Who did you provide this report to? 

7 A. If I remember correctly, I talked to a 

8 woman name Klok. And this is a, I don't know 

9 where she is from. Charleston or something. 

10 Anyway — Now, where is she from? South 

11 Carolina, Mount Pleasant. That's who I provided 

12 the report to. 

13 Q. She is at Ness Motley? 

14 A. Yes. I think she is, yes. 

15 Q. As far as you know, this report and the 

16 scope of the report was fine with her? 

17 A. Yeah. I mean, I wasn't around. Because 

18 when they asked me for the report I said. Hey, I 

19 just don't have the time right now. You are 

20 contacting me — because they said. We need it 

21 by X amount of date, or something. I said, I 

22 don't have the time. I'm getting ready to leave 

23 town, and I am going to be gone for a week or 

24 ten days and I just don't have the time. You 
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1 shouldn't wait till the last, basically, you 

2 shouldn't wait until the last minute. 

3 So this is why this was, basically, an 

4 abbreviated version. I just simply did not have 

5 the time if they had asked more questions, 

6 because all they asked me was about West 

7 Virginia. 

8 So I went back and looked at the other 

9 one, and basically cut from three beyond, and 

10 eliminated some references, and I said this had 

11 to be about prevalence in West Virginia and so 

12 forth, still not really understanding what the 
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lawsuit was really about, to be really honest. 

It was pretty quick. 

Q. Go ahead. 

A. And it was at that time, I think, that 
when, in talking to them, somewhere along the 
way that she says, Ted Goldberg will be there. 

I said. Oh, he's the — that's when I realized, 
somewhere in that conversation, I think. 

Q. After you sent this report to the 
Plaintiffs' lawyers they didn't come back and 
say. We would like you to testify on subjects or 
regarding questions in addition to these three 
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questions? 

A. Because I was gone, so they could not 
get hold of me. The next time, I think she may 
have even, when she mentioned Ted she said, Ted 
will be contacting you. And he contacted me and 
said. Hey, let's meet beforehand. He said. 

Where could we meet. I said. Eat 'n Park. 

Fine. 

Q. As far as you are concerned today, these 
are the three subjects you are going to testify 
about, and they haven't told you that you are 
going to testify about anything in addition to 
these; right? 

A. Yeah. They asked me about the smoker 
and West Virginia and so forth. So this is what 
I responded to, and no one told me any 
different. So . . . 

MR. ROWLEY: Let's go off the 
record for a second. 

(Off the record.) 

VIDEOGRAPHER: We are now on 

the record. 

BY MR. ROWLEY: 

Q. Doctor Glover, during the last 
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deposition you emphasized to me that determining 
whether a smoker is dependent requires an 
individual assessment. 

I take it from that that in order to 
determine whether Christa Blankenship is or was 
dependent, you would have to assess her? 

A. Yes. 

Q. And in order to determine whether Mae 
Sibo is dependent, dependent on smoking, you 
would have to assess her? 

A. Yes. 

Q. Separate and individually? 

A. Yes. 

Q. And in order to determine whether any of 
the putative class members are dependent, you 
would have to assess that putative class member? 

A. I guess I don't understand your 
terminology, you know — 

Q. That's fine. 

A. — the legalese part. Keep it to people 
or something I can understand. I'm not quite 
sure what that means. 

Q. This case is about individual smokers 
who are seeking certain relief in the case, and 
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that relief is medical monitoring. In order to 
determine whether those smokers are dependent, 
you would have to assess those smokers? 

A. Yeah, for me to determine. Other people 
could do it as well. But, yes, for me to say. 

Yes, you are, or. No, you aren't, I would like 
to be able to get in there and make that 
determination. 

Q. When you mention other people, you are 
saying you're not the only person who could make 
that determination. 

A. Exactly. I'm sure that there are many 
other — I mean, I don't know how many or 
whatever. But there are others who can do that. 

Q. To your knowledge, has anyone assessed 
or even sought to assess whether Christa 
Blankenship is dependent upon smoking? 

A. No. I wouldn't know whether they have. 

Q. To your knowledge, has anyone assessed 
or even attempted to assess whether Christa 
Blankenship has ever been dependent on smoking? 

A. Yeah, I have no idea. 

Q. Your answers to those last two questions 
would be the same with respect to Mae Sibo? 
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A. Yes. 

Q. Your answers to those last two questions 
would be the same with respect to any of the 
people who seek to be Plaintiffs in this case? 

A. Yes. Unless I were to see them, and 
someone else could tell me and I would trust 
their judgment, but for me to say, yes, they 
are, I would like to see them. 

Q. You would have to evaluate them 
individually, or someone else would? 

A. Yes. 

Q. In order to reach that conclusion with 
respect to dependency; right? 

A. Yes. I would like to do that, yes. 

Q. You're saying that you would like to do 
that. Have you discussed with Plaintiff's 
lawyer the possibility of doing that? 

A. No. The only reason I said it was kind 
of like, for me to say that, for me to say that 
they are addicted, yeah, I would like that 
benefit rather than you telling me or someone 
else telling me. I would like — I trust 
everybody else's judgment, but on some issues I 
trust my judgments alone. 

137 

Q. Take a look at your report again. You 
say in the opening paragraph on the last 
sentence that your opinions are based on 
reasonable scientific certainty. 

A. Let me see the — first page? 

Q. First page. 

A. Okay. 

Q. Last sentence. 

A. I got you. 

Q. Does that mean that your conclusions are 
based on the application of valid scientific 
methods? 

A. Me applying those methods or someone 
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else applying those methods? 

Q. That's my question. 

A. Yes. Usually on reputable journals that 
go through peer review, like the Surgeon 
General's report, and certain things, obviously, 
for me, for my perspective, I trust them more 
than in others. It's like Benowitz, I just read 
what he has to say and so forth and whether it 
seems logical, and some of the techniques that 
he carried, I make a decision based on that. 

Q. So when you say "reasonable scientific 
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certainty," you are saying that your opinions 
are based upon the valid application of 
scientific principles. 

A. Yes. As best, within my knowledge and 
what I'm reading and so forth. A lot of it is 
on my experience. 

Q. To the extent that you have relied upon 
other sources, have you gone back to assess 
whether the methodologies that were used by 
those authors were scientifically valid? 

A. When I read a paper or something, 
typically you are making a judgment as you move 
along. But if you look at some of these, these 
are the huge, massive reports, you know. Surgeon 
General's reports and information and so forth. 

Sometimes the methodology is presented 
and so forth, and they are a little bit in 
greater depth. But usually, like The Agency for 
Healthcare Policy and Research, they have rigors 
that determine whether it gets accepted or goes 
into print or not. So in some of those cases, 
in the more reputable journals, I trust their 
judgment on that. 

Q. In those cases you're essentially 
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repeating what someone has written? 

A. Essentially, yes. 

Q. Those are not your opinions. They are 
the opinions of the authors whose judgment you 
trust? 

A. Yeah, those are my opinions, too, 
because, obviously, I form opinions, anytime I 
say something those are my opinions. 

But, yes, I can't remember every 
protocol and every scientific inquiry and they 
way that they did it. But if it becomes in my 
mind, say. Hey, this makes logical sense and 
this is whatever, I adopt that as my opinions. 

A lot of the, specifically when it comes 
to the diagnosing and treating of those 
pharmacological adjuncts, those, again, come 
from other people's opinions, but, also, from my 
wealth of experience and that's what I do day in 
and day out. I have some little subtle 
differences and may disagree with it a little 
bit and say. I'll do it this way or whatever. 

But that's what science is all about. We differ 
a little bit sometimes, and we test it to find 
out to bring them, to test those differences. 
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Q. The example that you have just 
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mentioned, though, is not in your report. 

A. The — 

Q. The pharmacologic adjuncts. 

A. No. It's not. 

Q. Let's take footnote or reference number 
9, for example. 

A. Okay. 

Q. Do you see number 9? 

A. Yes. 

Q. That's a citation to the MMWR? 

A. Yes. 

Q. Is this reference an example — Well, 
let me rephrase. 

Did you assess the scientific validity 
of the methods used in that reference, or did 
you assume that it was scientifically valid? 

A. I'm trying to think. Again, remember, I 
looked at that a little over a year ago. And 
that MMWR, in looking at it, they will always 
talk a little bit briefly about methodology and 
so forth. 

If it seems sound and so forth and it's 
not outside of my experience, and because it was 
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done by CDC, and a large part of that, I'm sure, 
was taken on faith, I trusted the people's 
judgment that they were doing it. I mean, 
depending on what level of depth that they 
presented it. But, yeah, I think you can 
characterize that accurately, probably. 

Q. That's an example of you primarily 
trusting their judgment because of the source? 

A. Yes. 

Q. Can you tell us what MMWR stands for? 

A. What is it? Morbidity Mortality Weekly 
Report, I think. 

Q. Was this a survey, footnote 9? 

A. Again, that youth behavioral risk survey 
and so forth, it is an annual survey that CDC 
does, in fact, do. We are talking over a year 
ago when I wrote this, and I would have to go 
back and pull the reference and take a look at 
it and really tell you. I don't know whether it 
was the entire issue, whether it was the 
paragraph. That's been so long ago. I couldn't 
really tell you accurately. 

Q. Can you tell us what sampling technique 
they used? 
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A. No. 

MR. GOLDBERG: What? I 
didn't — 

MR. ROWLEY: Sampling 
technique. 

A. No. I could not. 

Q. Do you know, as you sit here, whether 
the sampling technique that they used was 
scientifically valid? 

A. Again, I'm trusting the CDC and the 
people at CDC. And being a federal document, 

I'm trusting their judgment in terms of what 
their sampling technique was. 

Q. You did not independently assess — 
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15 

A. 

No. 

16 

Q. 

— the sampling technique? 

17 

A. 

No. 

18 

Q. 

You did nothing to determine whether the 

19 

sampling technique was valid? 

20 

A. 

Correct. 

21 

Q. 

Was valid or invalid? 

22 

A. 

Correct. 

23 

Q. 

Can you tell us how the data were 


24 gathered? 
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1 A. Like I said, I would have to go back and 

2 pull that up and look at it. You're trying to 

3 get me to recall something that's over a year 

4 ago, and I couldn't tell you. Once I looked at 

5 their sampling technique, I could give you a 

6 little bit more. But, again, I made a judgment 

7 that said. Hey, this is reputable. These are 

8 the people that have done it. I would have to 

9 go back and pull it, to be perfectly honest. I 

10 couldn't tell you that. 

11 Q. Do you know whether the data were 

12 gathered by telephone or in person? 

13 A. Again, I read thousands of articles. 

14 You're asking about one in particular over a 

15 year ago that I may have looked at briefly. So 

16 I don't — 

17 Q. I'm asking about one of 11 references in 

18 your report. 

19 A. Again, that was over a year ago. And I 

20 don't, I couldn't tell you that. 

21 Q. Do you recall if it said how they 

22 gathered the data? 

23 A. I couldn't tell you that. 

24 Q. Did you assess whether the way that they 
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1 gathered the data was scientifically valid? 

2 A. Again, with CDC, and most of those, the 

3 repubables, there's a few that I trust 

4 implicitly, the New England Journal of Medicine 

5 that's fair, and the Surgeon General's reports 

6 and what they quote, because they will screen, 

7 or the Practice Guidelines, they will go through 

8 thousands of reports and eliminate the ones, 

9 they have a scientific group that eliminates the 

10 ones that they basically see as non-scientific 

11 or following a scientific method. 

12 So they have done a lot of that, and I'm 

13 basically trusting the experts and the people 

14 that are putting those things together. 

15 Q. How were the people who were interviewed 

16 selected? 

17 A. I don't know. And that one in 

18 particular I don't. I could tell you more for 

19 the Practice Guidelines, and other things, but 

20 that one in particular I couldn't tell you. 

21 Q. You don't rely on the Practice 

22 Guidelines in your report? 

23 A. No. 

24 Q. Do you know anything about the order in 
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1 which the questions were asked with respect to 

2 statement 9? 
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A. No. No. 

Q. Do you know what effect, if any, that 
had on the result that you quote in your paper, 
in your report? 

A. No, I do not. That's a long time ago. 

I would have to go back and look at it again. 

Q. Do you know whether that question was 
even addressed in the MMWR — 

A. What question? 

Q. The question, the ordering of the 
inquiries for the survey. 

A. Again, I can't remember. That's a long 
time ago. 

Q. Did you participate in the survey? 

A. No. 

Q. Did you participate in the formulation 
of the questions? 

A. No. 

Q. Was there an assessment of bias that may 
have attended the questions that were asked in 
that survey? 

A. I don't know. 
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Q. Before you cited footnote nine in your 
report, did you seek to assess whether the data 
were infected by bias? 

A. No. 

Q. Bias, of course, can result in an 
incorrect conclusion? 

A. Correct. 

Q. To the extent that these data are 
infected by bias, they would be incorrect? 

MR. GOLDBERG: Object to the 
form of the question. 

Q. To the extent that these data are 
infected by bias, conclusions drawn from them 
may be incorrect? 

MR. GOLDBERG: Same 
objection. 

A. No. I don't believe that. 

Q. You don't believe that? 

A. No. That's what I said. I don't 
believe that. 

I think you are trying to rephrase and 
say things a little differently. I just simply 
don't buy that, because there's other people — 
Benowitz could, in fact, have been one of them. 
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But they select some of the best tobacco 
researchers in the world to assist with the 
surveys and put panels together and so forth. 

And the volumes of tobacco information 
coming across my desk, it's almost impossible to 
read everything and do it at the level that you 
want. 

Q. I — 

A. Let me finish, please. 

Q. Sure. 

A. What I could very easily do, if you 
wanted that, and we could set up another time 
subsequently, I can go back and just read that 
one, spend the time, and then you can go back 
and ask me. But it almost impossible, to the 
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questions that you're asking, to remember 
minuscule data when I read thousands of articles 
a day. 

I realize that this one is quoted here, 
but as I look at that, if you see, we are 
talking one sentence according to the behavioral 
risk survey, and then I quote those numbers, and 
I trust their prevalence data, only because of 
where it is coming from, who has reviewed it, 
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and who has looked at it. And what you're 
requesting, I think, would be incredibly 
unreasonable of any normal person, personally. 

Q. There are only 11 cites in your paper, 
in your report? 

A. Yeah. 

Q. You didn't assess any of the citations 
with respect to the issue of bias, did you? 

A. No. 

Q. Therefore, you don't know to what extent 
the conclusions in those papers are infected by 
bias? 

MR. GOLDBERG: Objection to 
the form. 

Q. That's true? 

A. I think to, I think that would be true 
for virtually anything that could be. But, 
again, I'm relying on the experts who I trust 
that, in fact, are looking and reporting that. 

And they've gleaned out and actually made my 
work a little bit easier, because I could never 
get through the amount of data and work that I 
have to look at. If I took your approach on 
everything that came across my desk I would not 
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be able to function. 

Q. You understand I'm not asking you about 
everything that comes across your desk? 

A. Yeah. 

Q. Right? 

A. Correct. But you're — 

Q. I'm asking about the 11 citations in 
your report. 

A. And I'm telling you that there were 11, 
and this is over a year ago, and the level that 
you're asking me is something that, I mean, I 
just simply can't recall. 

If you went back and looked at those 
reports and looked at the size of them, and they 
are all seven — I mean, they are huge, a 
thousand pages. I think the '88 Surgeon 
General's report, I think that last one is close 
to 800 or something. I can't remember. 

But, needless to say, they are huge 
documents. And when you are reading them and 
know, and you want a credible source, basically 
they represent your credible source. I don't go 
out and do those myself. 

Q. If we wanted to understand the design of 
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this survey that's reflected in note number nine 
in your report, we would have to ask someone 
other than you? 
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A. Correct. Or give me the — I could go 
get the article, would be my alternative, and 
let me take a look at it and then come back and 
respond. But someone that's probably more 
close, is working with it much more often than 
I, I think those people could tell you a lot 
more, are much more familiar with it than I. 

Q. You didn't look at or examine the design 
of the survey that's reflected in note nine 
before you formulated and finalized your 
opinions in this case? 

A. No. 

Q. You didn't do that? 

A. No. 

Q. The extent to which the conclusions 
contained in the paper that you have cited as 
footnote nine are incorrect because of bias is 
something that you just can't comment on. 

That's true? 


form. 


MR. GOLDBERG: Objection to 
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A. Yeah, I — 

MR. GOLDBERG: Objection to 

form. 

Q. That's true? You can't comment on it 
because you haven't assessed it? 

A. No. I didn't say that. Again, I think 
I can comment on it because there are people 
that are, in fact, even in these areas, even 
more knowledgeable than I that have actually 
assessed it and looked at it, and people that 
have scientific integrity that have participated 
in it and so forth and written it. 

And it is a CDC document that is 
considered very reputable by people, and it is 
quoted. 

Otherwise, no one would be able to quote 
anything if we had to, in fact, do what you are 
saying and had to go in and look at every piece 
and acknowledge and investigate what the 
sampling technique is. 

I think that is all, a lot of people 
participate in putting that together. So 
anything has the potential for bias, but I think 
that you're looking at something that it would 
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almost be, in my opinion, still — despite the 
fact I did not look at it and scrutinize it the 
way that you said, I could say that the bias 
would be minuscule. 

Q. I take it that you have assessed the 
qualifications of whoever it was that you say 
reviewed this survey to assess whether it was 
scientifically valid? 

A. I think we do take into consideration — 
If I were to read something by Benowitz I think 
he is recognized as one of the world's experts, 
and I would trust his judgment. 

Q. I'm talking about footnote nine? 

A. Yeah. I'd say if he participated in 
that. So there's, I can't tell you who all the 
people were, and, again, that's a long time 
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ago. 

I don't sit down and look at all — we 
recognize who some of the experts are and so 
forth. And there's, I know a lot of people 
claim they know a lot of things about tobacco. 

But we know as a group, the Society for Research 
on Nicotine & Tobacco and the tobacco 
researchers, and we have meetings all the time, 
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and we know who is more knowledgeable and who is 
very reputable so forth. And when those people 
participate, I trust their judgment. 

Q. But we would have to ask them if we 
wanted information on the design of the survey? 

A. You would have to ask them. Let me say 
it this way: You would have to ask them. They 
would be more familiar with it. If I had the 
whole survey to look at, I could comment on the 
design and give you my impressions and 
opinions. But if you wanted immediate feedback, 

I'm not taking it to bed with me at night. I 
just don't, I'm not on top of it. 

Q. You were complaining about the length of 
some of these citations. How many pages is the 
1998 MMWR that you cite in footnote nine? 

A. I don't have any idea. 

Q. Is it more than a page? 

A. Oh, the report would be much greater. 

This in the MMWR, basically, on the citation 
nine they summarized it. That's why, I mean, it 
is summarized. Just like with any article, 
basically, they will present some data. But 
that was summarized in there, and if people 
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wanted to get more info you could, or the report 
or something. I can't tell you. To ask me how 
many pages a report was is, I mean, to me, I 
mean, I don't know. 

Q. How many pages was the summary? 

A. I can't remember. You would have to — 
Again, nine here, you can see, this one appears 
here. It says page 47. So it probably could 
have been a blurb. It could have been a full 
page or whatever. But as I look at this, the 
reference there is page 47 in that report. So 
that being the case, it was probably, and I'm 
making this up, it could be a report, say, for 
more report — 

MR. GOLDBERG: If you don't 

know. 

THE DEPONENT: Yeah. 

MR. ROWLEY: Please don't 
interrupt. 

A. Yeah, I don't know, basically. 

Q. You don't know? 

A. Right. Again, I would have to go back 
and see it. As I say, it's been over a year, 
and I've read a few articles since then. 
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Q. So the sole citation that you rely on 
for the smoking prevalence data that you have 
could have been what you call a blurb or it 
could have been a full page? 
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A. Yeah, it says there a full page. And I 
don't know what, in fact, it — 

Q. Do you know whether it was a full page? 

A. Again, over a year ago, I read thousands 
of articles, I can't remember how many pages 
they all are. 

Q. Do you think, or did you think before 
you came into the deposition that it might be a 
good idea for you to familiarize yourself with 
the references that are in your report which 
total 11? 

A. No. 

Q. You didn't think that was important? 

A. No. 

Q. Have the MMWR methods been criticized in 
the literature? 

A. All methods basically get criticized. 

That's a scientific method. 

Q. Have you looked at the specific 
criticisms of the BRFSS survey methodology? 
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A. No. 

Q. Can you recount those for us today? 

A. No. 

Q. Can you tell us whether any of those 
criticisms are valid? 

A. No. 

Q. Did you seek to assess any of those 
criticisms before choosing to rely on those data 
over other data? 

A. No. 

Q. Do you know whether those data are more 
or less valid than other data that might be 
available? 

A. I would — Again, I put my judgment and 
trust in those people that, in fact, 
participated in that, what it is. And to that, 
despite saying no to the others, I would say yes 
to that. 

Q. What other data sources are available to 
answer question number one, specifically the 
second part of question number one? Did you 
seek to assess whether there were any 
alternative data sets? 

A. I think on that one in particular I 
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tried to use the most current at the time, and 
at the time, which was '97, because they are 
usually running about a year or two late, always 
behind, and one that included the U.S. and West 
Virginia data. 

Q. You're saying that you used the most 
current data as of August 3, 2000? 

A. No. 

Q. You did not? 

A. No. 

Q. How did you decide which data to use as 
of August 3, 2000? 

A. Basically, it's from the other report. 

At that time it was probably the most recent and 
the most data. And I don't know if more recent 
data are out. 

Q. That's because you just did a cut and 
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paste and you really didn't have time to think 
about it? 

A. Correct. 

Q. Can you tell us what these prevalence 
percentages that you have set out on page two of 
your report have to do with this lawsuit? 

A. No. 
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Q. Weren't you curious about that before 
you put them down on paper? 

A. No. Not really. 

Q. As far as you know, they may have 
nothing to do with this lawsuit? 

A. Yeah, could be. 

Q. You're the witness and you're the author 
of the document, so you need to tell me who it 
is I can ask who can tell me what on earth these 
percentages have to do with this lawsuit. Who 
do I ask? 

A. That's not what I was asked. 

Q. What's not what you were asked? 

A. I guess your question doesn't make any 
sense to me. 

Q. I'm here to find out not only what your 
opinions are and the basis of the opinions, but 
what on earth they have to do with the case. So 
you've told me — excuse me — you've told me 
that you don't have any idea. Do you know who 
would have an idea? 

MR. GOLDBERG: I object to 
the question, because you're asking 
the witness to answer questions that 
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are called legal questions for the 
Court and the lawyer. 

Q. I'm not asking you a legal question. 

MR. GOLDBERG: Yes, you are. 

Q. I'm asking you how this opinion fits in 
the case, what it has to do with it. Not 
legally, but factually, what does it have to do 
with the case? 

A. I — 

Q. You don't know? 

A. No. Don't put words in my mouth. Let 
me at least finish — 

Q. I'm sorry. 

A. Don't interrupt for the second time. 

Q. Go ahead. 

A. One of the things, it says. What's 
considered a smoker? And in there. Estimate how 
many West Virginians currently smoke. 

What I do is I gave the definition of 
what is — again, to be consistent, gave the 
definition of what CDC looks at it, and then how 
many residents currently smoke. 

Basically, the MMMR basically is 
considered one of the most reputable. So, 
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basically, I gave the 1997 Behavioral Risk 
Factor Surveillance System and quoted the 
numbers, both for the U.S. and West Virginia, to 
be consistent. 

You don't want to quote U.S. when they 
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6 use a different technique for assessing, and 

7 then looking at someone else and comparing and 

8 they use different techniques. You want to be 

9 consistent. So that was the latest information 

10 at that time. So that's, basically, what I put 

11 together in there. 

12 Q. Did the lawyers tell you that the class 

13 definition in this case is limited to smokers 

14 who have a certain minimum pack-year exposure? 

15 A. No. 

16 Q. Did you seek to assess in any way how 

17 many smokers there are in West Virginia who have 

18 any particular pack-year exposure? 

19 A. No. I didn't. 

20 Q. You didn't do that because they didn't 

21 ask you to do it? 

22 A. I mean, it's not something that I would 

23 do. It's not something you go call people on 

24 the telephone. That would take a long period of 
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1 time to actually try to — I mean, it's just not 

2 something that is done overnight. 

3 Q. You haven't attempted to assess or 

4 estimate from the data that you have under 

5 question number one how many smokers there are 

6 in West Virginia who have any particular minimum 

7 number of pack-years of exposure, have you? 

8 A. No. 

9 Q. You weren't asked to do that? 

10 A. No. Maybe if I would have had time I 

11 would maybe have included it. But, basically, I 

12 was asked similar kinds of questions as related 

13 to West Virginia, and this where . . . 

14 Q. But in formulating and finalizing your 

15 opinions, you addressed only these three 

16 questions; correct? 

17 A. Yes. I thought they related to West 

18 Virginia. 

19 Q. I understand. 

20 Is the BRFSS questionnaire limited to 

21 residents of West Virginia or merely people who 

22 are present in West Virginia? 

23 A. I don't know. 

24 Q. The question that you were asked is, 
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1 Estimate how many West Virginia residents 

2 currently smoke cigarettes. And what you're 

3 telling me is that you don't know whether these 

4 percentages that you have in your report, 

5 however they might relate to the lawsuit, are 

6 limited to residents of West Virginia. That's 

7 what you're telling me? 


8 

A. 

I guess maybe I misunderstood your 

9 

initial 

question. 


10 

Q. 

Let me reask it. 


11 

A. 

Yeah. 


12 

Q. 

As you sit here today - 

- it's the same 

13 

question 

l. Maybe you are going 

to change your 

14 

answer. 

I don't know. 


15 


MR. GOLDBERG: 

Objection. 

16 


Move to strike. 


17 

Q. 

Do you know whether the 

BRFSS data were 

18 

limited 

to West Virginia residents as opposed to 
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19 people who were merely present in West 

20 Virginia? Your answer was you don't know. Do 

21 you want to change that? 

22 A. I guess your last part, residents versus 

23 what? 

24 Q. People who are merely present here. 
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1 A. I guess I see that as very similar. I'm 

2 not sure. What do you mean "present"? 

3 Q. Am I present in West Virginia right now? 

4 A. Yeah. But you wouldn't get surveyed. 

5 They don't go down to the airport and people 

6 driving down the highway and have surveys 

7 typically. 

8 Q. Do you know whether part of the design 

9 of the BRFSS questionnaire was to limit the 

10 questions to residents of West Virginia? You 

11 said you didn't? 


12 

A. 

No, I do not. 

13 

Q. 

You don't know? 

14 

A. 

Uh-huh. 

15 

Q. 

Therefore, you don't know whether these 


16 percentages are responsive to the question that 

17 you were asked, which was. Estimate how many 

18 West Virginia residents currently smoke 

19 cigarettes. Fair? 

20 A. Yes. 

21 Q. That's true, isn't it? 

22 A. Yes. 

23 Q. So you don't know whether you actually 

24 answered the question, do you? 
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1 A. I would doubt, I would know of no survey 

2 that would be given any credibility that would 

3 be people just passing through. That's just, 

4 nobody with any kind of reasonable scientific 

5 mind would be considered, would consider that 

6 person a resident. The resident is someone 

7 basically that lives there, and that's typically 

8 what they do. That's not, that's just, to me it 

9 is not a very bright question. 

10 Q. Did the BRFSS questionnaire use the 

11 definition of smoker that you have set out right 

12 above your reference to the BRFSS questionnaire? 

13 A. What? 

14 Q. In the BRFSS questionnaire, when they 

15 use the word "smoker," did they use the 

16 definition that you selected to put in your 

17 report? 

18 A. I don't know. 

19 Q. You don't know? Okay. Well, I thought 

20 before you told me that you wanted to be 

21 consistent between the two parts of the first 

22 question. You told me that, didn't you? 

23 A. Yes. 

24 Q. And I thought you said that in order to 
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1 be consistent you needed to use the same 

2 definition, both in your answer to the first 

3 part and the second part. You told me that? 

4 A. Yes. 

5 Q. But you don't know whether you were 

6 consistent because you don't know what 
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7 definition of smoker BRFSS used; right? 

8 A. Maybe I just need to back up and ask 

9 you, when you are saying BRFSS what are you 

10 referring to? 

11 Q. BRFSS. 

12 A. Yeah, I know. What are you, I guess I 

13 — 

14 Q. Do you know what BRFSS stands for? 

15 A. No. I mean, other than this — Is that 

16 the way you are pronouncing that, the BRFSS? 

17 Q. That's how everybody pronounces it. 

18 A. Yeah. 

19 MR. GOLDBERG: I object and 

20 move to strike. 

21 A. I've really — 

22 Q. Let me ask a different question. 

23 You did not assess or seek to determine 

24 whether in the BRFSS questionnaire — 

1 A. Thank you. 

2 Q. — commonly referred to as BRFSS, they 

3 used the same definition of smoker that you set 

4 out in your response to question one? 

5 A. I'm 99.9 sure that they, in fact, did, 

6 because, basically, one, you have to have one to 

7 have the other; and you can see that they were 

8 both out of the same citation. So I would 

9 venture to say that they are coming out of very. 


10 

very similar, if not 

that 

study, definitely 

11 

within 

the Feds. 




12 

Q. 

They are not 

out 

of the same citation. 

13 

A. 

Huh? 




14 

Q. 

They are not 

out 

of the citation, are 

15 

they? 





16 

A. 

Yes. I am almost 

positive. 

nine. 

17 

Q. 

One is reference 

eight, which is the 

18 

e-mail 

from Ms. Pederson. 



19 

A. 

Yeah. 




20 

Q. 

And one is the MMWR. They 

are not out 

21 

of the 

same citation 

, are 

they? 


22 

A. 

Yeah. But you're 

making a 

big 

23 

assumption there. You need to see 

where 

24 

Pederson — the way 

she pronounces 

it — is 
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1 from; and she is from CDC. So that is typically 

2 the latest information that she was also using. 

3 So that's where it was coming from. This one, 

4 one came directly from CDC, and the other one 

5 came out from, as you say, BRFSS, the '97 BRFSS 

6 report that was actually printed. I think it 


7 

was 

printed 

in ninety, was it in 

' 99, I 

think? 

8 


Q. 

' 98 . 




9 


A. 

OO 

O'! 

something like that 

Yes, 

OO 

Oh 

10 

correct. 





11 



That 

one is, I'm getting 

one from the 

12 

CDC, 

and 

the 

other one was a report by 

the CDC 

13 




MR. GOLDBERG: 

Want to take 

14 



a 

break? 



15 




THE DEPONENT: 

Yeah. 

Since 

16 



we 

worked through the 

lunch. 


17 




MR. ROWLEY: Off the 

record. 

18 




(Break.) 



19 




VIDEOGRAPHER: 

We are 

now on 
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the record. 

BY MR. ROWLEY: 

Q. Doctor Glover, can you give me the name 
of a person who would be in a position to 
discuss the scientific validity of the paper 
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that you cited in footnote nine? 

A. Linda Pederson. 

Q. Was Linda Pederson involved in the 
formulation of the survey? 

A. I don't know if she was. She or 
Michael Eriksen, who is the director of the 
Office of Smoking and Health, I am sure, well, I 
know he was. 

Q. He was? 

A. Yeah. I'm sure he was. 

Q. If I looked at the BRFSS questionnaire 
and the papers that accompany it, I will 
Eriksen's name in there? 

A. Coming out of CDC, I don't know if you 
would see. But he definitely participated, 
because the report couldn't come out of his 
office without him, if he is looking at it. 

But if you contacted people at CDC, I 
could not tell you he did, he, she did, 
whatever, I mean, I just don't. If you 
contacted either Michael Eriksen or Linda 
Pederson. 

Q. So you're telling me that in order to 
know or to find out who I could ask about the 
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validity of the BRFSS survey I would call one of 
those two people and they could refer me to that 
person? 

MR. GOLDBERG: Objection to 
the form of the question. The 
witness isn't here to give you advise 
on who to consult as experts. 

MR. ROWLEY: He is here to 
answer the questions that I ask. 

MR. GOLDBERG: If a proper 
question. Advising you isn't a 
proper question. 

MR. ROWLEY: Could you read 
it back, please. 

THE REPORTER: You're 
telling me that in order to know or 
find out who I could ask about the 
validity of the BRFSS survey would be 
call one of those two people and they 
could refer me to that person? 

Q. Is that what you're saying? 

A. They could tell you who worked on it 
directly, yes. 

Q. As you sit here, you can't name anyone 

170 

for me who is familiar with and could discuss in 
an intelligent way the scientific validity of 
the BRFSS survey? 

MR. GOLDBERG: I object to 
the form of the question, and I move 
to strike the question. 

The witness is here to 
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answer your questions as an expert. 

You may ask the questions that relate 
to this witness's expertise. 

That type of question is not 
really a question; it is an argument. 

MR. ROWLEY: Are you 
stipulating that he does not have the 
expertise to assess the scientific 
validity of footnote nine in his 
report? 

MR. GOLDBERG: To the 
contrary, we believe he has indicated 
that he is able to and has done so. 

MR. ROWLEY: We are wasting 
time with this. 

Would you mind reading the 
question back so he can answer it. 
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THE REPORTER: As you sit 
here today, you can't name anyone for 
me who is familiar with and could 
discuss in an intelligent way the 
scientific validity of the BRFSS 
survey? 

A. No. I mean, no, yes, I could. In 
other words, your question is incorrect. In 
other words, the response is, yes, that I 
could. If you, in fact — Don't interrupt me, 
please — if you, in fact, could talk to 
Eriksen, say he didn't write it, I can sure you 
I have seen him talk about it, present it. He 
knows the scientific merit. 

I don't know Linda Pederson. I could 
not tell you. 

But I know I have seen him. In coming 
out of there, I know that they have all looked 
at it. And they tell you who worked directly on 
it or who crunched numbers or who did what, but 
I can tell you, the way you asked that question, 
that they could respond to the scientific 
validity with a tremendous amount of accuracy. 

Q. To your knowledge, is Eriksen or anyone 
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1 else who is knowledgeable about the scientific 

2 validity of BRFSS going to testify in this case? 

3 A. Not that I know of. I haven't looked, 

4 you know, I don't remember who else is on the 

5 list, but not that I know of. 

6 Q. Do you remember toward the end of the 

7 last deposition Mr. Goldberg, with your 

8 permission, entered into a stipulation about the 

9 scope your expertise? Do you remember that? 


10 

A. 

No. 




11 

Q. 

You don't remember? 



12 

A. 

No. 




13 

Q. 

Well, he did. 

He stipulated that 

you 

14 

did not 

have the expertise to 

assess the 


15 

scientific validity - 

- 



16 


MR. 

GOLDBERG 

: Wait a 


17 


minute. 




18 


MR. 

ROWLEY: 

I don't have 

19 


the transcript even 

with me. 


20 


MR. 

GOLDBERG 

: I prefer 

not 
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paraphrasing stipulations. 

MR. ROWLEY: I can phrase 
the question however I want. 

Q. You don't remember him stipulating that 

173 

you did not have the expertise to assess the 
scientific validity of certain conclusions in 
your report? 

MR. GOLDBERG: I object to 
asking the witness to serve as a 
lawyer and enter into a legal 
analysis of prior testimony. 

Q. Do you remember that or not? 

A. I don't remember that. 

MR. GOLDBERG: I have the 
transcript if you want to it. 

MR. ROWLEY: No, I have read 
the transcript. I am very familiar 
with it. 

Q. Did you include in your my report, the 
report dated August 3, 2000, opinions that are 
not within the scope of your expertise? 

A. Ask that question again. 

Q. Did you include opinions in your August 
3, 2000, report that are not within the scope of 
your expertise? 

A. You have a primary and secondary 
expertise. And, you know, my primary, you know, 
that we have talked about just briefly, and 
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secondary, in terms of, you have to understand 
some basics of what a smoker is and what other 
things do. I wouldn't call this my primary 
expertise, but it's, whenever you do 25 years of 
tobacco research, you have to have a general 
understanding of a lot of different aspects, 
whether it be secondhand smoke or whatever, you 
have have a working knowledge of these — 

That doesn't mean that I am the 
foremost authority in the world in the area. 

But these are secondary expertises. 

And some of this in particular is 
quoting the Hager risk factor surveillance 
system, survey. Basically, on that in 
particular, you know, I'm quoting their numbers; 
and I trusted their judgment and their 
expertise. 

Q. How many questions are there on the 
BRFSS questionnaire? 

A. I don't know. 

Q. Give us your best estimate. 

A. I don't know. 

Q. Is it close to 3 or 50? 

A. I don't know. 
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Q. Could it be as many as 100? 

A. I don't know. 

Q. 200, 500? 

A. I don't know. 

Q. Have you ever actually looked — well, 

presumably you haven't, because you have some 
idea of how many there are. 

MR. GOLDBERG: Objection, 


http://legacy.library.ucsf.@jl)iiJ»ftD^yfrfll^a£>®/pfllf.industrydocuments.ucsf.edu/docs/lkxl0001 



9 move to strike. 

10 Q. Have you ever actually looked to see 

11 how many questions are in the BRFSS 

12 questionnaire? 

13 A. No. I have just seen reports, but I 

14 couldn't quote you whether, how many exactly 

15 there were. 

16 Q. You have never seen the actual 

17 questions in the BRFSS questionnaire? 

18 A. I have seen the way the, I have not 

19 seen, I have never held in my hand a survey of 

20 the behavioral risk surveillance survey in my 

21 hand to be able to say that that was the one 

22 that they used or whatever. I have never held 

23 it. 

24 I see questions that are excerpted from 
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1 it and presented. So I couldn't tell you what 

2 the entire survey consisted of. 

3 Q. If you look at Part B of the question 

4 that you say was asked in the BRFSS 

5 questionnaire regarding whether the interviewee 

6 was a current smoker — would you find that for 

7 me. Part B? 

8 A. Uh-huh. 

9 Q. Is that the question that was asked in 

10 the BRFSS questionnaire? 

11 A. I cannot tell you if that was the 

12 exact, the way it was asked or the way it was 

13 put. I cannot tell you that. 

14 Q. Was it asked in a way that means 

15 something different or other than what you have 

16 got in your report? 

17 A. I don't know what you mean. 

18 Q. Was it asked in a way that had a 

19 different meaning compared to the question that 

20 you put in your report? 

21 A. I don't know what you mean. I mean, it 

22 doesn't make any sense. 

23 Q. To the extent that the question — 

24 A. I can't interpret how, what hidden 
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1 meanings are behind there. I don't know, to me 

2 if you answer do you currently smoke and someone 

3 says everyday or some days, you know, if they 

4 say yes that makes them a smoker. 

5 I don't know what you're getting at is 

6 my intent, or what their intentions were or the 


7 

perception of it 

I don ' t 

really know 

what 

8 

you're 

getting at. I'm just looking at 

what 

9 

says. 





10 

Q. 

Were the 

words different? 


11 

A. 

I don't 

know. 



12 

Q. 

This is. 

you know. 

how you ask 

them. 


13 you know, do you currently smoke, that's the way 

14 that, you know, typically, or that's the way 

15 that I would ask it. And you can see from Linda 

16 Pederson's, that's the way that she stated it as 

17 well. So my, based on her knowledge and where 

18 she is coming in CDC, I would say that that's 

19 the way it was probably asked. 

20 Q. You understand that even small word 

21 changes in a question — 
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22 A. Sure. 

23 Q. — can affect the answer that is given 

24 in a survey; right? 


1 

2 
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19 
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10 

11 
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A. Sure. 

Q. To the extent that the question that 
you have in your report differed from the actual 
question in the BRFSS survey, have you assessed 
the importance of that difference in any way? 

A. No. 

Q. When the interviewee is asked a 
question in the BRFSS with survey, is he or she 
given a choice of answers, or does he or she 
give whatever answer comes to mind? 

A. Given choices. 

Q. How do you know that? 

A. I mean, because what happens, there's 
no way, you know, again, if you are logical, if 
you understand, you can see, that's the way that 
we ask it. When you ask a questionnaire, unless 
it's an interview, and it's just not the way, 
you can't do a nationwide survey, you know, 
unless it, you know, without asking it. 

If you are doing a survey, you have got 
to write it down. If it's a telephone survey, 
then you might be able to ask that and lead 
everyday or whatever, because you need to be 
able to pick one of those spots. 
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For you to leave it open-ended, you 
know, some people, I mean not everybody will 
think that way, not at all, some days everyday. 

Q. Is it a telephone survey? 

A. Huh? 

Q. You mentioned telephone survey. 

A. Yeah. Some of the ones that CDC does, I 
couldn't tell you for sure on this one, to be 
really honest. 

Q. I am asking on this one. 

A. This one I believe it is. 

Q. Trying to think? 

A. No. 

Q. What happens if the respondent says. 

None of the choices that you have given me 
accurately reflect my answer, what do they do? 

A. I don't know what they do. 

Q. How often does that happen when they 
are administering the survey? 

A. I don't know. 

Q. Can that question affect the validity 
of the survey? 

A. To a certain degree, yes. 

Q. Have you assessed the extent to which 
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that question has affected the validity of this 
survey in particular? 

A. No. 

Q. Is it possible. Doctor Glover, that the 
results of this survey could be valid for some 
purposes but not valid for all purposes? 

A. Yes. You would have to be much more 
specific. I don't know what all or purposes or 
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Q. The only I could clarify the question 
would be to answer it for you. So let me ask 
you again. And if you can't answer the question 
just tell me. 

Is it possible that this survey and the 
results of this survey are valid for some 
purposes yet not valid for other purposes? 

A. You have to be much more specific for 
me to be able to answer it because you're making 
me make a lot of assumptions. I don't know. 

You would have to be much more specific. 

Q. You can't answer that simple question 
as phrased; is that your testimony? 

MR. GOLDBERG: He has 
answered the question. 
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A. Yeah. I just said to me it is too 
broad. You have got to be much more specific. 

Q. Is there any purpose for which the 
BRFSS survey is not valid? 

A. I am sure there are purposes. I mean, 

I don't — 

Q. Very good. Since you don't know the 
purpose to which it will be put in this case, 
that's true, you don't know why or how it would 
be used, that's true? Isn't that true? 

A. Not necessarily. In other words, I 
don't know what purpose it's going to be put, 
but I know what purpose I did was be able to 
quote prevalence in the U.S. and West Virginia. 

Q. I'm not asking you that. I'm asking 
you, and you have answered it, this is kind of a 
preface question, you don't know to what purpose 
this definition or the survey results will be 
put in this case, that's true, you have said 
that? 

MR. GOLDBERG: Objection to 
competency. You are asking for an 
opinion that a judge or a lawyer — 

Q. Go ahead. You don't know that? 
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A. I would basically agree. I was, I was 
asked about West Virginia. That's how I 
presented it. It's not been shared with me, 
with any of the lawyers, how they are going to 
use it or what they are going do to with it. 

How they are going to use it or whatever, that 
was not asked me to do. 

Q. Since you know that there are uses of 
this data, with respect to which these data 
would not be valid, you don't know whether they 
are valid for whatever use the plaintiffs' 
lawyers intend to use it in this case; that is 
true? 

A. You have got too many negatives in 
there. Repeat that again. 

Q. It seemed like a simple question to me, 
but let me rephrase it for you. 

Since you don't know how they are going 
to use it, you don't know whether that use is a 
valid use of these data? 

A. I mean, that is probably true. 

Q. And the same is true with respect to 
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23 your answer to Question No. 2, you don't know 

24 how they are going to use your conclusions or 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


your opinions or the data; and, therefore, you 
don't know whether that's a valid use of those 
conclusions, opinions or data; right? 

A. That's probably accurate. 

Q. The same is true with respect to your 
answer to Question No. 3? 

A. Yeah. I don't know they will probably 
use it. I'm not privy to that info. 

Q. Is there anying to be, to your 
knowledge, an expert or other witness in the 
case who is going to express an opinion that 
these data are appropriate for the particular 
use to which they will be put in this case? 

A. I don't know. Like I said, I just saw 
a brief list that was sent to me. So I don't 
know who will speak to what. That was not 
listed. 

Q. You certainly aren't going to do that? 

You can't do that? 

MR. GOLDBERG: Do what? I 
object to the form of the question. 

To do what? 

Q. Since they have not shared with you or 
given you the benefit of knowing how any of 
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these conclusions might be used in the case, you 
did not, before you formulated and finalized 
your opinions, assess whether these data were 
appropriate for that purpose? 

MR. GOLDBERG: I object to 
the form of the question. 

Lawyers on our side of the 
case — just a minute. Let me object 
to the form of the question. 

Lawyers on our side of the 
table, that is, plaintiffs' lawyers, 
don't use truthful responses to clear 
questions. 

The questions that this 
witness will be asked are questions 
that seek to elicit his professional 
responses in as truthful manner as 
possible to specific questions. 

Lawyers ask questions. They 
don't use questions. 

MR. ROWLEY: I haven't the 
slight slightest idea what that 
means. 

MR. GOLDBERG: You're as 
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foggy about my questions as I am 
about your. 

MR. ROWLEY: That's obvious, 
given your comments. 

Could we get the question 
read back, please. 

THE REPORTER: "Since they 
have not shared with you or given you 
the benefit of knowing how any of 
these conclusions might be used in 
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11 the case, you did not, before you 

12 formulated and finalized your 

13 opinions, assess whether these data 

14 were appropriate for that purpose?" 

15 A. Basically, I was asked to respond to 

16 smokers and the numbers and so forth and some of 

17 these basics which seem to be very similar to 

18 those questions. 

19 And how they were going to be used or 

20 what they were going to do, I think that's for 

21 lawyers to decide. I was, basically, asked as 

22 to sort of respond to something; and that's, in 

23 fact, what I did. And how they use it is 

24 really, or however, use it or anyone uses it, is 
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1 really, based on that, obviously, you know, 

2 since the BRFSS thing is such an issue with you, 

3 obviously, I'm going to go back and pull that 

4 and pull out the scientific report. And I 

5 probably will be contacting all of those 

6 people. And since it seems to be so important 

7 to you, I will be able to tell you about the 

8 scientific merit and some of the strengths and 

9 weekness. 

10 But when you the minion articles to 

11 draw from and you zero in on one, and, of 

12 course, you say it is one of your 11, it's just 

13 difficult to recall that. 

14 But now that I have an idea that that 

15 is important to you, I will go back, and I think 

16 I will be able to respond much better, because I 

17 will spend quite a few times looking at it, 

18 looking at the questions and so forth. 

19 Hopefully, I will have the transcript that I can 

20 go back and respond to all those, because they 

21 are relatively easy to get, you know. 

22 Q. I tried very, very much to tease out an 

23 answer to my question in your response, and I 

24 wasn't able to do it. So let me see if we can 
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1 get an answer to the question. 

2 Since the lawyers have not shared 

3 with the purpose to which these data and 

4 conclusions will be put in this lawsuit, you 

5 could not possibly have assessed whether these 

6 data and conclusions are appropriate for use 

7 with respect to those purposes? 

8 MR. GOLDBERG: Objection to 

9 form and foundation. 

10 A. Yeah, I think, because I don't know, 

11 basically, you know, how they would be used or 

12 whatever. 

13 Q. Therefore, you could not have done 

14 that; right? 

15 A. Yes. I assume so. 

16 Q. And you know of no one else who has 

17 done that? 

18 A. Yes, I have not, other than, I just 

19 know the list. I have no idea what they are 

20 going to say or do or what expertise they are 

21 going to ... 

22 Q. And that's true with respect to all 

23 three questions that you answered in your 
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report? 
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A. Yes. 

Q. In the introduction of your report the 
August 3, 2000, report — 

A. Yes. 

Q. — you say. Researchers have identified 
more than 4,000 chemical compounds in tobacco 
smoke. 

A. Uh-huh. 

Q. did they ask you a question about that? 

A. No. That was just a little intro that 
I read and just jumped the questions. 

No one was asked, you know, you usually 
put a little intro. You can see that's a little 
intro, just try to give a, you know, didn't want 
to a spend lot of time, but you can see there 
is, what, two sentences, three sentences? 

Q. You figured you would just throw that 

in? 

A. Yeah. You always introduce information 
when you are talking, you know, rather — I 
guess it could have jumped very easily to 
response to the posed questions. 

Q. What does that have to do with any of 
the three questions they asked you to answer? 
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A. Nothing, again, other than, you know, 
that it shows, you know, a little intro that I 
put in there. 

Q. You say 4,000 chemical compounds in 
tobacco smoke. Is that a lot? I mean, compared 
to, how many chemical compounds are there in a 
charbroil steak, for example? 

A. I don't know do research on charbroiled 
steaks, so I don't have any idea. 

Q. Do you know whether 4,000 chemical 
compound is a lot or a few with respect to any 
other thing, any other product, any other 
object? Do you know whether that's — 

A. I don't think I was presenting it as. 

Wow! This is a lot. It was more identification 
purposes. I could have put, you know, if there 
were 10 I would have put 10, if there was 10,000 
I would put 10,000. So that was more, you know, 
just they were, to me it's, you are sort of 
implying that I'm saying. Wow, you know, with an 
exclamation point, that's a lot. That's not 
what I'm really saying. 

Q. I guess what I am implying is you put 
this in your report for some reason, and 

190 

obviously you didn't. 

A. As an intro, you know, almost 
invariably, when anyone writes an article or a 
report or something, there is a little intro. 

And, typically, because most of the research 
that's been done, when they find tobacco, you 
know, where 99.9 of it, and you may quibble on 
numbers or whatever, tends to be negative, when 
you do an intro, you know, most of the things 
you tend to put in there are, in fact, negative. 

Q. Doesn't the introduction usually having 
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something to do with the subject matter of the 
paper? 

A. Sometimes, yes. 

Q. What difference does it make if there 
are 4,000 chemical compounds in tobacco smoke, 
particularly since you don't know whether that 
is a lot or a few or how it compares to the 
number of chemical compounds in anything else, 
what difference does that make? 

A. I think that's so people can identify, 
they are curious, and people, a lot of people, 
you know, would be surprised. Oh, I was, you 
know, someone could say. Oh, that's not very 
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many. Someone else could say. Oh. Wow! I'm 
surprised in you cigarettes there are 4,000 
chemicals. That's typical. 

Q. What was your reaction? Did you say. 

Wow! That's a lot, or. Wow! That's not very 
many. 

A. My reaction, may be, you know, because 
I see the number often, or whatever, so I don't, 

I guess I don't have a real emotional response 
to it because I see it all the time, you know, 
in the various literature, people quoting and so 
forth. So I don't have a real response that 
says. Wow! That's a lot, or. That isn't very 
many. So I don't have a real response, because 
I have seen it for years. 

Q. What is your intellectual nonemotional 
response? 

MR. GOLDBERG: To what is 
the question? 

MR. ROWLEY: He knows what 
the question is. 

MR. GOLDBERG: It doesn't 
matter. Just a minute until we are 
clear what the question is. 
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Q. Go ahead. You can answer. 

MR. GOLDBERG: Do you 
understand it? 

MR. ROWLEY: Please don't 
interrupt him in the middle of an 
answer. 

Q. Go ahead. 

MR. GOLDBERG: JJ, could we 
have the question read back. 

THE REPORTER: The question 
was, "What was your intellectual 
nonemotional response?" 

MR. GOLDBERG: Objection. 

The question isn't clear. 

A. I mean, again, I have seen that for 
years. Maybe when I first started, many years 
ago, I may thought that was a lot, or whatever. 

But I have just seen that number for so many 
years, I don't know whether I have gone into 
it. I just know that that is a number. 

Q. But that number doesn't mean anything 
to you except that it is a number? 

A. You know, that there's 4,000 chemicals 
in cigarette smoke. 
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1 Q. Chemical compounds? 

2 A. Yeah. 

3 Q. that doesn't mean anything to you 

4 except that it's a number? 

5 A. I think it identifies, you know, the 

6 number of compounds that, in fact, have been 

7 found in tobacco. 

8 I think for many people that will 

9 elicit a surprise response. But it's 

10 informational. Just like you say a vehicle has 

11 so much, so much this or that or whatever. 

12 Q. So you put this in here because you 

13 thought that people, particular jurors, would 

14 say. Oh, my gosh, that's a lot? 

15 A. No. 

16 Q. That's not why you put it in? 

17 A. No, not really. I mean, I wasn't 

18 thinking — You're way, way ahead of me. That's 

19 not what I was thinking. I had, you know, just 

20 a brief little intro, just some of the 

21 specifics. 

22 Q. How many chemical compounds are in a 

23 grapefruit? 

2 4 A. I don't have any idea. I don't do 
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1 grapefruit research. 

2 Q. Is more or less than 4,000? 

3 A. I don't know. 

4 Q. Have you now told me every reason that 

5 you put this statement about 4,000 chemical 

6 compounds in tobacco smoke in your report? 

7 A. Yeah. I mean, it wasn't the plot to 

8 set out to influence the jury or do anything 

9 like that. That was just not the issue. 

10 Q. How many carcinogens are in a 

11 charbroiled steak? 

12 A. I don't have any idea. 

13 Q. How many chemical compounds that cause 

14 cancer in human and animals are in a charbroiled 

15 steak? 

16 A. I don't have any idea. 

17 Q. Is more or fewer than in tobacco smoke? 

18 A. I don't have any idea. 

19 Q. When you said at least 43 of the 

20 compounds in tobacco smoke can cause, excuse me, 

21 cause cancer in humans and animals, did you mean 

22 to imply that that was a lot or a few, more than 

23 expect or less than one would expect? 

24 A. I think in that case — 
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1 MR. GOLDBERG: Objection to 

2 form. 

3 A. I think in that case what you're doing, 

4 because there's a lot of things that don't have 

5 cancer-causing or cause cancer in humans and 

6 animals. And I think in there one is identified 

7 that there are things that have been identified 

8 are compounds that are identified as cancer 

9 causing. Now, whether it compares to steak and 

10 that's more, that's less, the point is, is that 

11 there are. It's not that, how many, you know, 

12 whether it be 5 or 10 or 20 or 1,000, the point 
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13 is that there are. That's the point. 

14 Q. So the 43 really doesn't make any 

15 difference; the point you were making is that 

16 cigarette smoke contains carcinogens? 

17 A. Yes. Basically, I was just trying to 

18 be more specific in terms of numbers. But 

19 that's basically the point. 

20 Q. Do tomatoes have carcinogens in them? 

21 A. I am sure they do. Like I said, I 

22 don't do tomato research. 


23 

Q. 

How many? 


24 

A. 

I don't do tomato research. 

I probably 

1 

don't know the response to that. I 

don't know. 

2 

Q. 

Can you compare this number 

of 43 to 

3 

any other product that is in ingested by human 

4 

beings? 



5 

A. 

No. 


6 

Q. 

So you don't know whether it 

is a lot 

7 

or a little? 


8 

A. 

Correct. 


9 

Q. 

Let's see if we can save some time and 

10 

look at 

the next several sentences. 


11 


The next one is. On average 

die nearly 

12 

seven years earlier than nonsmokers. 

Do you see 

13 

that? 



14 

A. 

Uh-huh. 


15 

Q. 

You don't know how that was 

calculated. 

16 

do you? 



17 

A. 

I couldn't tell you the exact 

18 

calculation on how that was calculated, but — 

19 

Q. 

You cannot — 


20 

A. 

Let me finish. 


21 

Q. 

Go ahead. 


22 

A. 

I can't really tell you, let 

me just 

23 

take it 

very quickly, you know, and. 

again, this 

24 

is coming from the Office of, from Smoking and 
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1 Health, I don't, you know, typically that's not 

2 the kind work I do can. 

3 I can name you two or three people, or 

4 couple of people, anyway, that do that kind of 

5 work, that look at dying sooner than before and 

6 so forth. 

7 But I, you know, a lot of this, you 

8 know, it isn't, I know you're questioning, that, 

9 but there isn't a great deal of, I mean, to 

10 question this, insurance companies, you know, we 

11 have known, they basically give reference rates 

12 to nonsmokers over smokers, because they know 

13 that smokers die sooner, have more problems, 

14 just generally more health complications and so 

15 forth. So they are in the money-making 

16 business, so they will give them a deal. 

17 There's nothing really dramatic or 

18 profound about that, other than smokers, people 

19 who smoke, and I tell people all the time, 

20 really, you know, you forget that it's 

21 cigarettes, because people get defensive all the 

22 time, and if you're taking in incomplete 

23 combustion or smoke you're going to do some 

24 damage, you know, to your lungs. You just 
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can't, you can't inhale and smoke that much and 
not create some problems for yourself. 

I mean, I couldn't tell you how it was 
calculated in terms of the numbers. 

Q. Can you tell me anything about the 
scientific methodology by which that assertion 
was calculated? 

A. No. 

Q. You have not yourself, as an expert 
witness in this case, attempted to assess the 
scientific validity of that calculation? 

A. No. 

Q. In the same, just to save time, the 
same is true with respect to the other 
assertions that are in the introduction of your 
report. Go ahead and take your time and look at 
those. 

A. Sure. 

Now could you repeat the question. 

Q. Sure. You have not, as an expert in 
this case, attempted to independently assess the 
scientific validity of any of the conclusions 
that are contained in the introduction of your 
report dated August 3, 2000? 
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A. I can answer yes to that, but I have 
not done that. And lot of this, again, if you 
go back and look at the references, I'm relying, 
you can see Centers for Disease Control, U.S. 
Environmental Protection, Surgeon General's 
Report, Benowitz, CDC, Eriksen, you know, the 
guidelines, diagnosis and so forth, AMA with 
Eriksen in Houston, those people, you go down 
the list, and, basically, you're talking about 
people that, in fact, are some of the world's 
experts, and they are participating in these. 

I cannot be an expert in everything, 
and some of it I have to defer to others and 
entrust their judgments in what they do, you 
know, in the hopes that they do in a scientific 
inquiry and so forth. 

Even though we read those and look at 
them and so forth, you know, some of this I have 
to defer to. 

Q. And you are engaging in that deference 
with respect to everything that's in the 
introduction? 

A. Yes. 

Q. If I wanted an expert opinion or expert 

200 

testimony on the scientific methodologies by 
which these estimates were made, I would have to 
ask some of these other people who you are 
naming? 

MR. GOLDBERG: Object to the 
form. He can't you what to do. 

BY MR. ROWLEY: 

Q. Go ahead. 

MR. GOLDBERG: Or wait. 

Q. I would have to ask one them and not 
you; right? 

A. Yes, probably. 

Q. Well, you say, yes, probably. I would 
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have to ask someone othr than you? 

A. Yeah, for the scientific literature, 
you are just not going to find one person that 
can probably respond accurately to every bit of 
that. 

Q. And that means that, in the first 
paragraph of your report, where you say — 

Oh, I misread those. This is my 

fault. 

You say. My responses represent my 
professional opinions based on reasonable 
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statistic certainty, and so on. 

You are talking about your responses to 
the questions posed one, two and three? 

A. Where are you? 

Q. I'm on the first paragraph of your 
report. You said your responses to those 
questions are based on a reasonable scientific 
certainty. 

A. Uh-huh. 

Q. That's what you said? 

A. Yes. 

Q. You never claimed that the parts in the 
introduction are based on a reasonable 
scientific certainty? 

A. I think a certain amount of scientific 
certainty, your operational definition is, the 
way you are stating such, is that you have to do 
it to be the expert. We look at lot of these. 

And, again, as I have said before, I'm relying 
on a lot of other people to, in fact, do some of 
this, because to work in secondhand smoke and 
pregnancy and cardiovascular or cancers or, I 
mean, it is just, you are talking about a lot of 
different kinds of expertise, you know. 
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And I have, as I said, not as the 
primary but secondary and lesser expertise in 
information that's presented, because you have 
have a general understanding of tobacco. 

Q. So just to kind of sum this up, what 
you're telling me is that in order for me to 
determine the extent to which the conclusions 
contained in the introduction of your report are 
scientifically valid, and to determine how that 
validity was assessed, if, in fact, it was 
assessed, I would have to ask someone other than 
you? 

MR. GOLDBERG: Object to 
form and foundation. 

Q. Is that fair? 

A. Like I said, what I can definitely do 
is, I can't read all of these, but I will go 
back and read the BRFSS and get a little more 
familiar. 

Some of this you are just reading 
through the literature and fact-collecting and 
making some decision based on the expertise of 
other people that we trust. I think all 
researches do that. No one talks completely and 
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totally in their area. 
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But in terms of the scientific 
validity, I would say yes. 

A. The answer to my question, subject to 
everything that you said — 

A. Yes. 

Q. — before "yes" is yes? 

A. Yes. 

Q. And just as an example, you don't know 
how this supposed 4,000 deaths number was 
calculated, do you? 

A. The 400,000? 

Q. 400,000 deathes number, you don't know 
how it was done? 


A. No. 

Q. You don't know whether it was an 
epidemilogic method, whether it was some kind of 
counting methodology, you don't know anything 
about the methodology? 

A. Correct. 

Q. You don't whether the methodology was 
valid or invalid? 

A. That I would differ a little bit. 

Again, from where it's coming, you know, from, 

204 


you know, on that reference in particular you 
are referring to the Centers for Disease 
Control, and I trust their judgment. 

I don't think — This is number five, 
is that correct? 

Q. No, it's not number five. 

A. Three, four. 

MR. GOLDBERG: Yes, it is 


number five. 

A. Yeah, it is five. 400,000 from direct 
effects of smoking. It is five. 

Q. I'm sorry. Go ahead. 

A. Basically, you know, I'm trusting their 
judgment. I don't go back and recalculate their 
data and do everything, whatever. 

I'm rely on experts there that, in 
fact, they are reliable. And, you know, that's 
typically the way that, you know, some of the 
research it works. 

I don't go out and do every bit of this 
myself. I would never get anything 
accomplished. 

Q. Is number five a secondary source where 
they are referring to some prior source? 
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A. I would have to go back and look at 
that again. You way the cigarette attribute 
mortality years potential life lost, that one in 
particular, you can see that it's five or so 
pages, and I have a feeling, I would have to go 
back look at that reference again, you know, 
probably need to pull out some of these and go 
over them a little bit closer. 

But that was taken out of the CDC, and 
I can't tell you if it was direct, because 
typically, you know, one of the things a lot of 
people make light of, some people 400,000, other 
people say 440, some say 360, or whatever. And 
there are some different methodologies. 
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And it is just like looking at the 
presidential races and different polls 
calculating where people are. 

And it's matter of how it was, when it 
was done, or whatever. But there is typically a 
trend. You know, it may not be 400,000, but it 
could be 410, or whatever. 

And since this is coming from CDC, I 
see it as reputable. And 400,000 is actually 
pretty much in the middle. That's very 
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reasonable. It's not really low, and it's not a 
really high number. 

Q. Has the methodology by which this 
number was calculated been criticized in the 
literature? 

A. Yes. I am sure, yeah. I have heard 
people, yeah. 

Q. Have you looked at those criticisms? 

A. Some of them. 

Q. Are you familiar with them? 

A. I have read them. I have perused them 
and so forth. 

Q. Has it been called a lie in the 
literature? 

MR. GOLDBERG: Object. Do 
you have a specific reference that 
you're giving us? 

Q. Has it been called a lie in the 
literature? 

A. I don't know. 

Q. Well, wouldn't you want to know before 
you put it in a report whether it was the truth 
or a lie? 

A. Yes. But it's a matter of who is 
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saying the lie is. If you are saying it, then I 
definitely wouldn't believe it, you know. 

Q. So what you're telling me now is that 
the truth of a scientific assertion depends not 
to the scientific merits but on who who utters 
it. Is that your position? 

A. Say that again. 

Q. Does the truth of a scientific 
proposition depend upon the merits of the 
proposition or who says it? 

A. I think those are parts of it, you 
know. Also is what people have to gain. It is 
also what, I mean, there is just many factors 
that go into that. It's just not a matter of, I 
mean, that is really simplistic. 

Q. Was this calculation based on an 
attributable-risk calculation? 

MR. GOLDBERG: Is that based 

Q. 400,000 deaths, based on an 
attributable-risk calculation? 

A. I couldn't tell you that, to be really 
honest. 

Q. Can you tell me anything at all, 
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anything, about the methodology by which it was 
calculated? 
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A. No. 

Q. Can you describe it me in any way, 
provide even the slightest sliver of information 
about how this information was number was 
calculated? 

A. No. I will next time if you ask me 
again. 

Q. At the time you formulated and 
finalized your opinions in this case, did you 
have even the slightest idea, slightest notion 
of how this number was calculated? 

A. Not really. 

Q. And the same is true for the 50,000 
deaths that you put in here? 

A. Correct. 

Q. And the same is true for the 20 percent 
that you have in the sentence that is marked 
with footnote seven? 

A. Correct. 

Q. And the same is true with the statement 
that is smoking the leading preventable cause of 
death in the United States? You don't know how 
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that was calculated, do you? 

MR. GOLDBERG: Where are you 

reading? 

MR. ROWLEY: I am reading 
from the introduction, the sentence 
that precedes footnote three. 

Q. You don't know how that was calculated, 
do you? 

A. I still don't see it. Oh, I see it 
now. Yeah. 

No, I don't really know how that was 
calculated, to be honest. That is just a 
sentence that, you know, virtually in all the 
Surgeon General's reports and information, 
that's very typical. 

Q. To you that means it's right? 

A. Uh-huh. A lot of it, you know, when 
you sit down, you can't, as I said before, and I 
said several times, you know, your questions are 
always either real complex or real simplistic. 

And, you know, there's something in between 
there. 

And it's, when you see a number like 
that, you know, obviously, you know, who is 
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collecting it has to lot to do with the 
accuracy. You know, if someone is collecting it 
that lives in, or that I never heard of, 
whatever, I would be much more likely to 
question some of that than if I, in fact, am 
looking at CDC or the Office of Smoking and 
Health or NIH, because I feel they have applied 
some scientific rigors in collecting it. 

Q. Has everything that has appeared in a 
Surgeon General's report been true? 

A. I don't know. I couldn't tell you 
everything, how many, we are talking, a book of 
this size, I couldn't tell you if everything is 
— Things change, too, you know. 

What people used to think at one time 


http://legacy.library.ucsf.@jl)iiJ»ftD^yfrfll^a£>®/pfllf.industrydocuments.ucsf.edu/docs/lkxl0001 



16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 


changes. And that's the nature of research. 

People do inquiry, or whatever, and things will 
change over time, and the perception will 
differ. And they don't differ — That 
correcting mechanism is, in fact, research. 

They will do something. The numbers will 
differ, I mean, just the prevalence, or 
whatever, or the deaths, or whatever; in another 
report those will differ, and things will 
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differ. 


Buproprion is something totally new, 
you know, that they didn't have years ago. So 
things are always changing. 

Q. One of the things that has changed is 
the criteria for assessing addiction; right? 

A. Yes. I mean, it's, yeah, that's one, 
if you look at the DSMR-IV signs and symptoms of 
withdrawal, they have, and addiction and so 
forth, those, in fact, have changed over time. 

MR. GOLDBERG: I want to 
note that you're getting into areas 
that aren't even covered in the 
report. On a limited time budget. 

THE DEPONENT: I have to 
until you right now that at 3:45 I 
need to live. I have got some things 
to do, because I'm leaving very early 
in the morning out of town. So I 
will not stay a minute longer. 

MR. ROWLEY: I will endeavor 
to finish by then. 

THE DEPONENT: And two 
15-minute breaks. 
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MR. ROWLEY: I'm sorry. 

THE DEPONENT: We have got a 
break here coming up in about four 
minutes. I just want you to know. 

MR. ROWLEY: Let's do that 
break right now. And if we can make 
it less than 15 minutes, that would 
be very much appreciated, given the 
arbitrary deadline that we have been 
provided. 

(Break.) 

VIDEOGRAPHER: We are now on 

the record. 


BY MR. ROWLEY: 

Q. Doctor Glover, at the time she sent her 
e-mail, did Mrs. Pederson, to your knowledge, 
know anything about this lawsuit? 

A. I don't know. That was a year and a 
half ago or something. Not about this one, if 
you are talking about, I don't know when this 
was filed, so I couldn't answer that. She can 
answer that herself. Because she wasn't 
responding to me. 

Q. You don't have any reason to believe 
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that at the time she sent that e-mail she knew 
anything about this lawsuit, do you? 

A. Yeah, I have no reason to believe that. 
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4 no. 

5 Q. Do you any reason to believe that she 

6 knew why the plaintiffs' lawyers asked you 

7 question number one in your report at the time 

8 she sent her e-mail? 

9 A. No, because if you look closely at that 

10 e-mail, she's responding to someone else. 

11 Q. Right. 

12 A. Someone was basically saying. Hey, 

13 what's the operational definition of a smoker? 

14 I'm doing a survey. I want to be consistent. 

15 What is it? Then I think someone else 

16 responded. There's three responses in there. I 

17 think in that one little page that I saw was 

18 three people talking. 

19 I don't know what their intentions were 

20 our what they did, or whatever. It just so 

21 happens that, you know, I'm on that Listserve 

22 and things pop up like that all the time where, 

23 Oh, I think I will save that, clip it and save 

24 it and put it over in a file or something. I 
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1 don't know if I saved that. 

2 Q. You don't have any reason to think that 

3 she was aware of how the definition might or 

4 would be used in this case at the time she sent 

5 the e-mail? 

6 A. I don't know. I think, I mean, I don't 

7 have any idea, but I doubt it. 

8 Q. We talked about your smoking history 

9 last time. Do you remember that? 

10 A. Uh-huh. Yes. I'm sorry. 

11 Q. And we established that you had, 

12 although you didn't smoke a lot, you had smoked 

13 more than a hundred cigarettes. 

14 A. Uh-huh. Yes. 

15 Q. That means if right now you walked 

16 outside and smoked a cigarette you would be a 

17 current smoker under your definition of smoker. 

18 A. Let me see here. Let me look at this 

19 again. If you look at the, "Do you currently 

20 smoke? Everyday, some day?" That's the key. 

21 One cigarette would not make me a 

22 smoker. In other words, these are taking in, I 

23 mean, you can't sort of separate the two. 

24 Basically, have you ever smoked 100 or more 
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1 cigarettes, yes, and do you currently smoke, if 

2 someone said "not at all" they would, basically, 

3 be considered a nonsmoker. 

4 But one cigarette would not do it. You 

5 are looking at some days and every day. So 

6 that's a little different question there. 

7 Q. If over the last week you smoked a 

8 cigarette on some days, say on two days, you 

9 would be a current smoker under that definition? 


10 

A. 

If you responded some 

days, yes. 

11 

Q. 

How many years 

has it 

been since you 

12 

smoked? 




13 

A. 

I don't know. 

thirty. 

or more. 

14 

Q. 

Thirty years? 



15 

A. 

Uh-huh. 



16 

Q. 

So by smoking 

two additional cigarettes 
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17 you could be transformed into a current smoker 

18 under that definition? 

19 MR. GOLDBERG: Objection to 

20 form. 

21 A. I think some days, to me, I would ask, 

22 I mean to me I would need more information than 

23 that. Some days I think, you are saying two 

24 days, I think it's a matter of the operational 
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1 definition of "some." Is it 10, 5, whatever? I 

2 don't believe it is two. 

3 Q. So you're pointing up an obvious 

4 ambiguity in the survey questions? 

5 A. Yes, if someone were to say twice or 

6 something, I would have trouble with that. 

7 Q. You would be one of those folks who if 

8 you were subject to the survey and you had 

9 smoked a cigarette last week and a cigarette a 

10 week before, and hadn't been a smoker for 30 

11 years, you wouldn't quite understand the 

12 question or understand exactly how you should 

13 respond? 

14 A. I might, in my case, ask for more 

15 clarity. 

16 Q. You would ask for clarification. You 

17 don't know how requests for clarification are 

18 handled with that survey? 

19 A. I do not. 

20 Q. You don't know how many people ask for 

21 clarification, do you? 

22 A. No. I do not. 

23 Q. You don't know what the response of 

24 questioner was to the request for clarification, 
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1 do you? 

2 A. No. 

3 Q. You don't know whether there was a 

4 protocol to handle that situation, do you? 

5 A. No. 

6 Q. You don't know the extent to which that 

7 situation may have caused error in the 

8 estimates, do you? 

9 A. No, I do not. 

10 Q. If you had smoked a cigarette last week 

11 and the week before and the week before that, 

12 that would mean you smoked some days; right? 

13 A. Yeah. But I think that's probably, 

14 you're putting it into the week context. I 

15 think if you did three times within the last 

16 week, I think, I would feel much more 

17 comfortable, you know, than saying a week, a 

18 week, a week. 

19 Q. Fabulous. 

20 A. I mean, I would feel a little more 

21 comfortable, even though I don't know if I would 

22 agree with that completely some days. For me, I 

23 would want to do, you know, three or more or 

24 something like that. 
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1 Q. If you had smoked three cigarettes in 

2 the last week, you. Doctor Glover, would be a 

3 current smoker under this definition? 

4 A. Probably, yeah, probably, I would 
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think, yeah. I don't know how they were 
collecting — Again, this is not — I don't do 
surveys. You know, that's typically not what I 
do. Used to in the very, very beginning. And I 
don't do that. But if I were going to do that, 
that would be something to consider, I mean, how 
am I going to handle that. 

Q. Current survey, the current survey 
methodology is not something that you do? 

A. No. 

Q. If you wanted an expert opinion on that 
you would ask somebody else who does that? 

A. Oh, sure. 

Q. Someone who had smoked 101 cigarettes 
in their lifetime could qualify under that 
definition of current smoker, couldn't they? 

A. Not if they put "not at all" in B. 

Q. No, no. If they started smoking a year 
ago, they had smoked more than 100 cigarettes — 

A. Yeah. 
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Q. — they could easily qualify under that 
definition? 

A. You need the next piece with some days 
and everyday. You know, in other words — 

Q. Sure. If they answered some days I 
smoke cigarettes, and they had smoked more than 
100 — 

A. 101. 

Q. — cigarettes — 

A. I see what you're saying. 

Q. So the threshold is 101 cigarettes; 
right? 

A. If they had been smoking for the past 
few days, yeah, they would be classified as a 
smoker. 

Q. Not for the past few days. 101 
cigarettes over a smoking career of 30 years 
would be three point something cigarettes a 
year, wouldn't it? 

A. Yes. 

Q. 3.3 or something like that? 

A. Yeah. 

Q. Someone who smoked 3.3 cigarettes a 
year for 30 years would be a smoker under your 
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definition of current smoker? 

MR. GOLDBERG: Object to 

form. 

A. No. 

Q. Yes. Someone who smoked — 

MR. GOLDBERG: You are 
arguing with the witness. 

MR. ROWLEY: Let me 
rephrase then. 

Q. Someone who smoked three point 
something cigarettes per year and who smokes 
some days, not everyday but some days, for 30 
years, would be a smoker under your definition 
of current smoker? 

A. Smoked 101 cigarettes, so that would, 
basically, I'm going back and using, that would 
be, in a lifetime 101, that would be asking. Do 
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you currently smoke, and if they are doing, say 
in the past year, like you are saying, and they 
are doing 3.3, that would be, yeah, I would 
probably say that would be a smoker, or at least 
that's probably if you were follow this 
definition of what a smoker is. 

Q. You haven't seen Dr. Burns' testimony 
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in this case, have you? 

A. No. 

Q. Have you reviewed his report? 

A. No. 

Q. Well, he says that a 10-pack-year 
history appears to increase the risk of 
morbidity, of morbidity? 

MR. GOLDBERG: Object to 

form. 

MR. ROWLEY: Object to 
form? It's page 10, paragraph 20, 
counsel, of Dr. Burn's report. 

Q. If the purpose of the definition of 
smoker is to identify smokers who are, who 
appear to be at increased risk, your definition 
wouldn't be appropriate, would it? 

MR. GOLDBERG: Object to 

form. 

A. Yeah, I don't, I would have see what, 
you know, what he wrote. I mean, I haven't 
looked at it or seen it. I don't know if you 
are taking it out of context or reading or what 
the — I would have to look at it. If you could 
find it — 
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MR. GOLDBERG: Object to 
form. You are asking about two 
different things. 

Q. Well, I'm going to ask you to assume 
that he says a 10 pack-year history appears to 
increase the risk of morbidity. Will you assume 
that for me? 

A. I don't know. I mean, I would rather 
not, you know. 

Q. Well, you have to. Okay. I'm — 

A. I don't trust you. 

Q. Yes, you do. 

A. No, I don't. 

Q. Let's take Dr. Burns out of it. I want 
you to assume that it is, I want to you assume 
the following statement is it true. 

It appears that a 10-pack-year history 
of smoking increases the risk for morbidity. 

Will you assume that that is true? 

A. No. Because that's hypothetical. I 
don't want to be put in a hypothetical 
situation. 

MR. GOLDBERG: Let him ask 
his whole question. Although he did 
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ask will you assume it is true. 

MR. ROWLEY: That is my 
whole question. 

MR. GOLDBERG: That's your 
whole question? 
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That is my 

Okay. He has 


10 

Q. 

11 

A. 

12 

Q. 

13 

true? 

14 

A. 

15 

would 

16 

is say 

17 

Q. 

18 


19 

thresh' 

20 


21 


22 

Q. 

23 

A. 

24 

would 


MR. ROWLEY: 
whole question. 

MR. GOLDBERG: 
answered your question. 

Will you assume that's true? 

No. 

You are refusing to assume that's 

Yeah, I mean, no, it's not refusing. I 
Lke to be able to see if that's what he 
ig and what he thinks. 

I'm not asking you about that. 

Will you assume that that is the low 
Ld established by the literature? 

MR. GOLDBERG: For what? 
Objection. 

For increased risk of morbidity. 

You know, I don't think, I mean, I 
ither not answer that, because to me it's 
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hypothetical. I don't know, unless I would 
actually see it and who said it and what 
happened and, you know, what context, or 
whatever, where it came from, you know, I would 
like to look at it, you know, I would like to 
have something in print. You know, to make an 
assumption or hypothetical to me is, just 
doesn't sound good. If you can find it, I will 
wait. 

Q. You're refusing to assume that as a 
basis for a hypothetical; is that true? 

A. Yes, that's correct. 

Q. It may be. Doctor Glover, that you 
don't understand what I'm doing or why I'm 
asking you that question. 

I'm not asking you whether it is or is 
not true. 

And, in fact, by assuming it to be true 
you won't be saying it's true. 

I'm merely asking to you assume it as a 
basis for my next question. 

Okay? 

A. Okay. Now give me the assumption 
again, because I basically, once you said I 
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1 didn't pay any attention. 

2 Q. The assumption is that the low 

3 threshold for increased risk of morbidity, 

4 associated with smoking, is 10-pack-years. 


5 

That' s 

the assumption. 

6 

A. 

Yes . 

7 

Q. 

I'm not asserting that that is true 

8 

A. 

Okay. 

9 

Q. 

And I'm not asking to you agree that 

10 

is true 

. 

11 

A. 

Okay. 

12 

Q. 

I'm asking you to assume that it is 

13 

true. 


14 

A. 

That's the lower threshold. 

15 

Q. 

That's the lower threshold. 

16 

A. 

OKay. 

17 

Q. 

All right? 

18 

A. 

Okay. That's assumption I'm making 
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Q. If that were true, regardless of 
whether Dr. Burns said it or how he said it, if 
that were true, and the definition of smoker, 
the relevant definition of smoker were an amount 
of smoking that increases risk of morbidity, 
your definition would be inappropriate? 
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MR. GOLDBERG: Objection. 

He hasn't given a definition of a 
level of smoke that will increase 
morbidity. 

MR. ROWLEY: Right, 

exactly. 

Q. Your definition would be 
inappropriate? 

MR. GOLDBERG: No, not 
inappropriate. He has not, 
objection, because he has not given 
any definition. 

MR. ROWLEY: I would 
appreciate it if you would let him 
answer rather than you answer. 

MR. GOLDBERG: I'm objecting 
to the form of your question. 

MR. ROWLEY: That's not 
form objection. 

MR. GOLDBERG: Yes, it is. 

MR. ROWLEY: That's called 
testimony. 

Q. Doctor Glover. 

A. Yes. 
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Q. If the critical issue in this case is 
at what level of exposure risk is increased, 
your definition of smoker does not address that 
issue? True? 

A. Yes. I would say yes. 

Q. Your definition of smoker has nothing 
to do with levels of risk or levels of exposure 
that are required to increase risk? That's not 
the purpose of the definition; right? 

A. Correct. 

Q. And we can be sure about that because 
three point something cigarettes a year for 30 
years is a tiny fraction of a 10-pack-year 
exposure, isn't it? 

A. I would have to do the calculation, you 
know, or something. But it is, appears to be 
that way. In other words, you need to 
understand how pack-years are calculated. 

Q. Right. And it is a still tinier 
fraction of a 20-pack-year exposure, isn't it? 

A. 100 cigarettes a lifetime? 

Q. Yeah. 

A. Yeah. 

Q. A tiny fraction, it's something like 

228 

one fifteen-hundredth of one pack-year? 

A. I don't know the exact, but it would be 

low. 

Q. Your definition of smoker has 
absolutely nothing to with increased risk of 
disease or of death? That's true? 
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A. Correct. 

Q. Bearing in mind, can you tell me what 
your definition of smoker has to do with this 
case? 

A. I think that's for the lawyers to 
decide, and you guys. I was, basically, asked 
initially about the number of West Virginians 
who currently smoke cigarettes. So if someone 
asked me how many smoked cigarettes, a natural 
starting point on that question is what 
constitutes a smoker. And this is my 
operational definition. Now let me give you the 
numbers. That how, basically, it evolved in the 
first report, way back there. 

Q. That definition, you say that it's done 
just for the purposes of consistency, it is 
really an arbitrary definition, I mean, the 
number could have been 200, couldn't it? 
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MR. GOLDBERG: Wait, wait, 
wait. You have a compound question. 

Q. Go ahead. 

MR. GOLDBERG: Object to the 
form. He can't answer a compound 
question. You asked several 
questions. 

Q. Go ahead. 

A. What was the question? 

A. Sure. 

Q. The definition that you have selected 
is really, you're saying that it was for 
purposes of consistency? 

A. Uh-huh. 

Q. Right? 

A. Uh-huh. To a certain, I mean, to a 
certain degree, that everyone is using that 
definition. 

Now, I can't tell you that CDC 
developed it for consistency. I think that's 
the one that CDC developed and everyone else 
uses it, for consistency, so we can compare 
apples to apples. 

Q. Right. If you wanted a definition of 
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smoker that would convey information about the 
risks of smoking, you would use a different 
definition? 

A. Convey the risk, yes. 

Q. That's right. You would use a 
definition that would require the interviewee to 
answer whether he had a certain number of 
pack-years of exposure, not some tiny fraction 
of one pack-year of exposure; right? 

A. For this lower threshold, is what 
you're referring to? 

Q. Yes, sir. 

A. I think, you need to understand, the 
pack-years has to do with the intensity and the 
amount, with the intensity over time in terms of 
smoking. So if someone smokes one pack a day 
for 10 years, that's 10 pack-years. If they 
smoke two packs a day for five years, five times 
two is 10. So the intensity and the duration 
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20 there are sort of a little formula that people 

21 come up with, pack-years, you know. So, I mean, 

22 you have to, it's a little mixture of the two. 

23 And I'm not sure if I am responding to your 

24 question in the right way. 
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1 

Q. 

You're not. 


2 


There are 20 cigarettes in a pack? 


3 

A. 

Uh-huh. 


4 

Q. 

Is that right? 


5 

A. 

Uh-huh. 


6 

Q. 

You need to answer yes or no. 


7 

A. 

Yes. In American pack, yeah. 


8 

Q. 

We are in America; right? 


9 

A. 

But do you reside here? That's the 


10 

point. 

Or are you just passing through with 

a 

11 

Canadian pack in your pocket? 


12 

Q. 

That's a good point. 


13 


20 cigarettes per pack, 10 pack-years 


14 

would be, 365, there are 365 days in a year. 


15 

times 20 cigarettes, that's one pack — 


16 

A. 

Uh-huh. 


17 

Q. 

— times 10 years. That would give you 

18 

the number of cigarettes in 10 pack-years. 


19 

A. 

I think you add 20 a day times 365. 


20 

Q. 

Times 10. 


21 

A. 

Times 10, yes. 


22 

Q. 

Right? 


23 

A. 

Uh-huh. 


24 

Q. 

That is 73,000 cigarettes? 


1 

A. 

I mean, I don't know. I'm assuming 


2 

your calculations are correct. 


3 

Q. 

That's 73,000 cigarettes. 73,000 is 

a 

4 

lot more than 101, isn't it? 


5 

A. 

Yeah, a couple more anyway. 


6 

Q. 

101 is about one seven hundred and 


7 

thirtieth of 73,000? 


8 

A. 

If your calculations are correct, it' 

s 

9 

pretty 

low. 


10 

Q. 

And if a 20-pack-year, if at least a 


11 

20-pack 

-year exposure is required to increase 


12 

risk of 

mortality, we would double those 


13 

numbers 

, that is to say, the number of 


14 

cigarettes in 20-pack-years of smoking would 

be 

15 

1460? 

That's 730 times two. 


16 


You would double it, double the 


17 

exposure; right? 


18 

A. 

Yes. 


19 

Q. 

So 20 pack-years would be 1460 times 


20 

the threshold that you have in your report? 


21 

A. 

Uh-huh. 


22 

Q. 

Is that right? 


23 

A. 

Yes . 


24 

Q. 

So, with that in mind, your definition 


232 


233 


1 of smoker has literally nothing to do, it is 

2 literally unrelated to risk of disease; right? 

3 MR. GOLDBERG: Objection to 

4 form of the question. 

5 A. I think, in other words, I cannot tell 

6 you that 101 cigarettes will cause disease, if 

7 that's what you're asking me. In other words, a 


http://legacy.library.ucsf.@jl)iiJ»ftD^yfrfll^a£>®/pfllf.industrydocuments.ucsf.edu/docs/lkxl0001 



8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


definition I would not use it in the same 
context. Is what you are saying? Is that what 
you are asking? 

Q. Yes. If that's the question you would 
use a different definition? 

A. Uh-huh. 

Q. Is that right? 

A. Yeah. 

Q. If risk of mortality were the question 
you would use a different definition? 

A. The risk of mortality, yeah, I mean, it 
would be different. 

Q. It would be different because the 
exposure would have to be 1460 times higher than 
the definition you have in your report? That's 
different? 

A. Yes. 
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Q. That's 1460 times different; right? 

A. Yes. If you are — I'm assuming here, 
obviously, that all your numbers are correct; 
and like you say, if they are, that what you 
said is, in fact, true. 

Q. Well, here's what Dr. Burns says. 

MR. GOLDBERG: Where are you 

reading? 

MR. ROWLEY: Page 10, as I 
told you before, counsel, page 10, 
paragraph 20. 

MR. GOLDBERG: Of his 

report? 

MR. ROWLEY: Of his report. 

Q. 365 days per year. 

MR. GOLDBERG: Just a 
minute. Let me get there. 

MR. ROWLEY: I will read it 

right. 

Q. 365 days per year for 10 or more years 
appears to increase disease risk above that for 
never smokers in epidemiologic studies. 

Did I read that correctly? 

A. Yes. 
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1 Q. Do you have any reason to doubt that 

2 that's true? 

3 A. No. I would, obviously — I have never 

4 met Dr. Burns, but I am familiar with his 

5 participation in the Surgeon General's reports 

6 and so forth. But I would trust, knowing what, 

7 his work and what he has done, I would trust 

8 that statement. 

9 Q. You would defer to Dr. Burns on the 

10 minimum threshold required to increase risk of 

11 morbidity; right? 

12 A. Does it say morbidity or mortality? 

13 Just curious. 

14 Q. It says morbidity. 

15 A. Morbidity. 

16 Q. It says disease risk. That's 

17 morbidity. 

18 A. Yes. 

19 Q. And you would defer to him on the 

20 minimum threshold required to increase risk of 
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death. 

wouldn't you? 



22 

A. 

Yes. 



23 

Q. 

And if we did 

our math 

right, those 

24 

minimum 

. thresholds are 730-fold 

. larger than your 
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1 

definition of smoker 

for morbidity and 1460-fold 

2 

larger 

than your definition of 

smoker for 

3 

mortality? 



4 


MR. 

GOLDBERG: 

Objection to 

5 


form. 



6 

A. 

No. 



7 


MR. 

GOLDBERG: 

He has made 

8 


no — 



9 

A. 

I made no reference to 

mortality. 

10 

morbidity and all of 

that. All 

I said was 

11 

constituted a smoker. 

was the definition of what 

12 

makes a 

smoker. 




13 And what he is referring to is 

14 pack-years, low threshold for whether it be 

15 mortality or more, in this case, as you said, 

16 morbidity. 

17 So, I mean, we are talking, you 

18 combined the two there. And I'm taking what 

19 constitutes a smoker, and he is talking about 

20 what constitutes, you know, the risk attributed 

21 to, you know, 10-pack-years or whatever lower 

22 threshold is. 

23 So I think you put them together there, 

24 and I don't think that, that's two different 
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1 things. 

2 Q. If we were looking for a definition of 

3 smoker that would include only smokers who were 

4 at increased risk, we couldn't use your 

5 definition? 


6 

A. 

For smokers that were at an increased 

7 

risk? 


8 

Q. 

For morbidity, we couldn't your 

9 

definition, could we? 

10 

A. 

Probably — I'm trying to think. 

11 


MR. GOLDBERG: Objection to 

12 


form. He hasn't offered any 

13 


definition. 

14 


MR. ROWLEY: I'm not talking 

15 


about — 

16 


MR. GOLDBERG: He hasn't 

17 


offered a definition. 

18 


MR. ROWLEY: Who? 

19 


MR. GOLDBERG: Dr. Glover. 

20 


He has offered a definition of 

21 


current smoker. 

22 

A. 

Yeah. 

23 


I'm interpreting it the way he is. In 

24 

other 

words, I'm taking, you are mixing, in my 
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1 opinion, you are mixing what Burns has basically 

2 said about morbidity or mortality, or whatever 

3 that lower threshold, and then trying to mix it 

4 in and say, you know, there's a big difference, 

5 yes, between the two, but one of them says, 

6 Okay, this is smoker, and this is what 

7 constitutes a lower threshold risk. They are 

8 separate and different. They are not, you can't 
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use one definition for the other one. 

Q. That's the point I'm making. Thank you 
very much. 

A. Okay. 

Q. There is a big difference between 
somebody who smokes, somebody who meets your 
definition of smoker, and someone who is at 
increased, a smoker who is at increased risk for 
smoking-associated disease? There's a big 
difference there, isn't there? 

A. If someone, if someone, you're going at 
the very minimum here. But, yes, in other 
words, if someone, the scenario that you 
describe, which is hypothetical and so forth, 
which made sense, 101 cigarettes or whatever, 
they would be constituted as a smoker, but yet 
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what you are referring to him is basically 
referring to risks. 

I'm trying to do prevalence. He's 
trying to do something totally different. 

Q. You are not calculating the number of 
smokers in West Virginia who are at an increased 
risk of morbidity? 

You haven't calculated it? 

A. No, no. 

Q. You haven't calculated the number 
smokers in West Virginia who are at increased 
risk of mortality? 

A. No. 

Q. You haven't said anything about 
increased risk, have you? 

A. Of mortality? 

Q. Or morbidity, in relation to the number 
of smokers who qualify as either? 

A. Let me just read this. 

No. Basically, it looks like, on this 
report, I just estimated how many West Virginia 
residents currently smoke, in their teens and so 
forth. So, no. 

Q. Some of those, quote, current smokers 

240 

have essentially the same risk as somebody who 
has never smoked; that's true? 

A. Some of the smokers could essentially 
have — I think that's, I would probably say 
that that's, you know, any time you take in 
incomplete combustion or smoke you are going to 
create some problems. But I'm sure some of 
them, you know, because of genetic disposition 
or whatever reason, that what you're saying is, 
in fact, probably true for some people. 

Q. What you're saying is if you want to 
assess somebody's risk of disease you have got 
to take into account genetic disposition as well 
as other factors? 

MR. GOLDBERG: Objection to 
form and foundation. He hasn't been 
called on for that. He is not an 
expert on that. 

Q. My goodness. 

A. Sounds good to me, I mean. 

MR. GOLDBERG: His report 
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23 

24 


does not address that. 

MR. ROWLEY: That's fine. 

MR. GOLDBERG: If you keep 

241 


1 

2 

3 

4 

5 

6 

7 

8 


going on that — 

MR. ROWLEY: No. Actually, 

I don't. The only reasonably I asked 
him is he volunteered it. He talked 
about genetic susceptibility, and I'm 
following up. 

MR. GOLDBERG: You got into 
that area. 


MR. ROWLEY: I didn't 


10 


mention genetic susceptibility. 

11 

Q. 

Can you answer the question? 


12 

A. 

Can you repeat the question? 


13 

Q. 

Sure. 


14 


In order to assess somebody's 

risk from 

15 

smoking 

, you have got to know about that person 

16 

don't you? 


17 

A. 

Yes. 


18 

Q. 

Obviously, not everybody who meets the 

19 

definition, your definition of smoker 

is at an 

20 

increased risk for smoking-associated 

disease 

21 

due to 

their smoking? That obviously 

right? 

22 

A. 

Due to their smoking? 


23 

Q. 

Right. 


24 

A. 

I am sure there were some that 

would 
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1 not qualify. 

2 Q. You told me last year, last time that 

3 your pack-year history is zero, or may as well 

4 be zero, because it's been so long since you 

5 quit. Do you remember that? 

6 A. Yes. 

7 Q. If you had smoked three cigarettes last 

8 week and you met the definition of smoker in 

9 your report, that wouldn't mean that you were at 

10 increased risk for smoking-associated disease, 

11 would it? 

12 A. No. I wouldn't think so. 

13 Q. So you are a perfect example of someone 

14 who if you had smoked three cigarettes last week 

15 would meet the definition of current smoker who 

16 is not at increased risk for smoking-associated 

17 disease; right? 

18 A. That's true. 

19 But I would like to go back and, 

20 obviously, you have piqued my interest on the, 

21 you know, the behavioral risk factor survey and 

22 go back and look at and, in fact, see how some 

23 of those little brief issues were, in fact, 

24 handled. You know, I would like to back and 
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1 actually look at that a lot closer. 

2 Q. Maybe you will do that. 

3 But the point is, at the time you 

4 formulated and finalized your opinions in this 

5 case, you had not done that; true? 

6 A. No, I didn't go back and do that. 

7 Q. So this number of 365 to 400,000 people 

8 in West Virginia who you say smoked cigarettes 

9 has nothing to do with the number of people who 
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10 are actually at increased risk, has nothing do 

11 with it? It's not an estimate of the number of 

12 smokers who are at increased risk for smoking- 

13 associated disease? 

14 A. Yeah, I think, I think part of that is 

15 true. I say, has nothing do, I think, because a 

16 large, I would say a large portion, I couldn't 

17 even begin to quote you, whatever. 

18 Q. I will rephrase. I will rephrase. 

19 This number of 365 to 400,000 people in 

20 West Virginia who you say smoke cigarettes is 

21 not an estimate of the number of smokers who are 

22 at increased risk of smoking-associated 

23 disease? That's not what it is? You didn't 

24 estimate that? 

1 A. No, it's not. But anyone that smokes, 

2 you know, has the potential to become addicted. 

3 And if they have the potential to become 

4 addicted, they have the potential, they can be 

5 at increased risk. 

6 I think, there is a certain truth in in 

7 what you're saying, but, you know, you're trying 

8 to say that no one or whatever, I think anyone 

9 that smokes or takes in any kind of smoke into 


10 

their 

lungs 

is at an increased, you know. 

havini 

11 

problems, because if they become addicted 

then 

12 

they are there. 



13 

Q. 

You 

are talking 

people who are at 

risk 

14 

of becoming 

at increased 

risk? That's what you 

15 

just said? 




16 

A. 

Yes 

. 



17 

Q. 

You 

quit smoking 

after two years; 


18 

right? 





19 

A. 

Yes 

. 



20 

Q. 

You 

' re a perfect 

example of someone who 

21 

was at 

risk 

of being at 

risk. But you didn't 

22 

end being at risk; right 

9 


23 

A. 

Uh¬ 

huh. 



24 

Q. 

ls 

that correct? 



1 

A. 

Yes 

I made the 

decision to quit 

and 


2 quit, and that's what improved my chances. 

3 Q. And the thing that made you quit was 

4 that you were alarmed by the withdraw symptoms 

5 that you experienced when you were, during a 

6 period in your life when you said you smoked 

7 cigarettes, out on a boat or something? 

8 A. That's correct. 

9 Q. It was the withdrawal symptoms that 

10 made you quit; you were alarmed by them? 

11 A. Uh-huh. 

12 Q. Is that right? 

13 A. Well, it made me quit, it gave me 

14 incentive, definitely. 

15 Q. That's what gave you the motivation; 

16 right? 

17 A. For me it did, yes. 

18 Q. For you, you were motivated by the 

19 withdrawal symptoms; right? 

20 A. Yes. 

21 Q. They caused you to quit? 

22 A. I don't think they caused me to quit. 
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but they created the, you know, I mean — 


24 

Q. 

The impetus? 

246 

1 

A. 

Yeah, the impetus that made me 


2 

seriously think about my smoking. 


3 

Q. 

Right. And you were alarmed by that. 


4 

You had never experienced those withdrawal 


5 

symptoms before? 


6 

A. 

Correct. 


7 

Q. 

That means that you quit the first time 


8 

you tried quit, because you had never 


9 

experienced withdrawal symptoms before? 


10 

A. 

Correct. 


11 

Q. 

You are a perfect example of someone 


12 

who smoked on a regular basis — you told me 


13 

that last time — right? 


14 

A. 

Uh-huh. 


15 

Q. 

You need to answer outloud. 


16 

A. 

Yes. I'm sorry. 


17 

Q. 

You smoked for two years; right? 


18 

A. 

Yes . 


19 

Q. 

You quit after two years; right? 


20 

A. 

Yes . 


21 

Q. 

You quit permanently after two years; 


22 

right? 



23 

A. 

Yes . 


24 

Q. 

You never went back to it on a regular 

247 

1 

basis? 



2 

A. 

Correct. 


3 

Q. 

And you quit on the first try, didn't 


4 

you? 



5 

A. 

Yes . 


6 

Q. 

As you sit here today, are you addicted 


7 

to cigarette-smoking? 


8 

A. 

No. 


9 

Q. 

Bearing in mind that you quit on the 


10 

first 

try — 


11 


By the way, you had to assistance, did 


12 

you? 



13 

A. 

Other than social support, friends. 


14 

people 

that — no pharmacological adjunct, if 


15 

that' s 

what you are referring to. 


16 

Q. 

You had no professional assistance of 


17 

any kind? 


18 

A. 

No. 


19 

Q. 

You didn't have counseling? 


20 

A. 

No. 


21 

Q. 

You didn't have professional 


22 

counseling? 


23 

A. 

No, I did not. 


24 

Q. 

You didn't have hypnosis? 

248 

1 

A. 

No? 


2 

Q. 

You didn't have acupuncture? 


3 

A. 

No. 


4 

Q. 

You didn't have gum? 


5 

A. 

No. 


6 

Q. 

No patch? 


7 

A. 

No. 


8 

Q. 

No Zyban? 


9 

A. 

No. 


10 

Q. 

No group counseling? 
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10 

11 
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16 

17 

18 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


A. No. 

Q. No professional assistance of any sort? 

A. Correct. 

Q. Yet you did it on the first try? 

A. Yes. 

Q. Because you were motivated by those 
withdrawal symptoms? 

A. Yes. 

Q. In order to assess how many of the 
putative plaintiffs, that is to say those 
plaintiffs who may seek to participate in this 
case, could quit smoking as you did, with no 
assistance on the first try, you would have to 
assess those smokers, wouldn't you? 

249 

You would have to do an assessment to 
say which one, which ones, if any, could or 
could not quit the way you did; right? 

A. Yeah, for me to make a real ... 

Q. Scientific statement? 

A. Exactly. 

Q. Admissible statement, a scientific 
statement; right? 

A. To be able to say with a little more 
level of certainty and confidence, to say, yes. 

I can tell you about how many quit on their 
known, typically. I mean, the literature is 
replete with information. 

Q. It is. In fact, it is 90 percent, 
isn't it, according to the MMWR? 

A. Uh-huh. 

Q. Right? 

A. It's, I don't think it's quite that 
high. 

Q. I have it. 

A. What's happening is, also, things, you 
know, you need to understand, a lot of people do 
quit on their own. The number is high. There's 
no, you know, I don't know about 90. But if you 

250 

could show me that, I can definitely it. 

Q. Let's get a question on the table. You 
told me last time that in the past 8 to 10 
percent of smokers have quit on their own. 

That's what you told me, in the deposition. 

A. Do you have that where I can see that? 

Q. Do you remember telling me that? Maybe 
you misspoke. 

A. Yeah, I mean, I don't remember. I 
would like to able to see it and sort see what 
context. 

Q. Mr. Goldberg is now showing you 
something. He is moving his finger across the 
page so as to indicate exactly what you should 
read. 

MR. GOLDBERG: If you have 
something you want to show him, feel 
free to. 

MR. ROWLEY: Thank you very 
much. I appreciate it. 

Q. Have you now read what Mr. Goldberg — 

MR. GOLDBERG: You asked him 
a question about what he said last 
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24 



time. Either you show him what he 

1 



said last time or I will show him. 

2 


Q 

What are you reading there. Doctor? 

3 


A 

I don't know. 

4 


Q 

You don't know what you're reading? 

5 


A 

Let me take a look at it. 

6 



MR. GOLDBERG: Report of 

7 



September 1999. 

8 


Q 

Your old report in what you think is a 

9 

different case? 

10 



MR. GOLDBERG: Second 

11 



paragraph. 

12 


Q 

Do you say something in there about 8 

13 

to 

10 

percent of smokers? 

14 


A 

Please let me read it. 

15 


Q 

Sure. 

16 


A 

You keep interrupting me, and I can't 

17 

read it. I get one sentence and I keep backing 

18 

up. 



19 


Q 

Take your time. 

20 


A 

It gets tough to do two things at once. 

21 


Q 

Take your time. 

22 



MR. GOLDBERG: Read the 

23 



whole thing. 

24 


A 

At least I can take a look and see what 
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1 

2 

3 

4 

5 


context that is. 

Q. Are we Ready? 

A. Yes. 

Did you show me on the MM, mortality? 

MR. GOLDBERG: Wait. He can 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


show you what he wants. 

Q. I understood your testimony last time 
to be — you can tell me whether this statement 
is correct or not — that something like 8 to 10 
percent of smokers historically have quit on 
their own. Did I understand your testimony 
correctly? 

A. Successfully quit over time? 

Q. Is that true? 

A. Yes. 

Q. That means that — What does that mean, 

8 to 10 percent of people who successfully quit 
do it on their own? 

MR. GOLDBERG: Object to 
form. That's not what he said. 

MR. ROWLEY: I'm asking 
what he said. 

A. You're talking, you know, there a 
little variable in here that's a little more 
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1 complicated in the sense that people try to quit 

2 on their own and they make four to seven serious 

3 attempts. So making these attempts, we are 

4 talking over time that successfully wind up 

5 quitting, not that quit in any — 

6 Q. Understand? 

7 A. — given year or whatever. You're 

8 pulling out of, you know. 

9 Q. I just — I'm not trying to put words 

10 in your mouth. I'm trying to understand what 

11 your position is. 
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10 

11 
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16 

17 

18 
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MR. GOLDBERG: Do you want 
to read it yourself? 

MR. ROWLEY: Counsel, do 
you want to be sworn in, because you 
are answering a lot of questions. 

MR. GOLDBERG: No, I'm 
nottering answering any questions. 

MR. ROWLEY: Let's let 
Doctor Glover answer the questions. 

MR. GOLDBERG: You asked 
what he said. If you want him to 
read his report, he can read it. 

Q. Mr. Goldberg is now telling you what 
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the answer should be by pointing you to a 
document. 


A. No. 

Q. Go ahead. Do whatever he wants you to 

do. 


MR. GOLDBERG: That's not 
true. Ask your question. 

Q. Go ahead. 

A. It is estimated that 8 to 10 percent 
successfully quit on their own over time. 

Q. Okay. Now, let's stop there, if that's 
okay. Is that okay with — Maybe you should ask 
Mr. Goldberg whether that is okay. 

MR. ROWLEY: Has he read 
what you wanted him to read? You're 
giving him answers, and I don't 
appreciate it. 

MR. GOLDBERG: I don't know 
what your question is. If you want 
to ask the question, you can ask what 
he said last time. You weren't going 
to show him what — 

MR. ROWLEY: I just want to 
make sure that he has done what you 
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wanted him to do. 

MR. GOLDBERG: I will get my 
opportunity to ask questions. 

Q. Was that statement true or not when you 
put that in your report in what you believe is a 
different case? 

A. I feel — I'm not sure. 

Q. Is that statement correct or incorrect? 

A. Yeah, definitely is, when I put this in 
there, based on my opinion and experience, I 
felt that it, in fact, was correct. 

Q. Does that mean that among people who 
have successfully quit, as you have explained 
it, only 8 to 10 percent of them have done so on 
their own? Is that what that means, or does it 
mean something different? 

A. Ask me that again. 

Q. Does that mean that among successful 
quitters only 8 to 10 percent did so on their 
own, or does it mean something else? 

A. No. I think the successful quitters 8 
percent basically did it on their own. 

Q. Do you cite any authority for that? 

A. I don't believe I have a reference for 
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that other than maybe 11. I would have to go 
look back and look at that. But there isn't a 
— I notice I don't have a reference on that 


one. 


Q. And you meant that statement to be a 
historical statement; right? 

A. What do you mean historical? 

Q. Over time, over the last 10 or 20 
years, that's been the statistics? 

A. When I'm talking about over time, I'm 
talking individual over time. In other words, 
the, several people make several attempts, I 
mean, to try to quit on their own, you know. 

Like I said, the average smoker is 
making four to seven serious attempts. And some 
people will succeed and others won't. 

But some people, the typical number 
that's always given, and it's almost a quote, 
that 70 to 90 percent of people want to quit but 
only one in three, typically, you know, that's 
30 percent, will actually quit before the age of 
65. And that's a real common number that people 
give. 

MR. ROWLEY: These are your 
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notes. I won't look at at them. 

Q. You say it is estimated that 8 to 10 
percent successfully quit on their own over 
time? 


A. Uh-huh. 

Q. Is that conclusion meant, is drawn from 
your 25 years worth of experience? 

A. Yeah, yes, I think that's part of it. 

Q. So you think that that was true 15 
years ago; right? 

A. Well, I think, yeah, is my experience; 
but we are talking over time. 

Q. Right. 

A. Because quitting is easy. You have 
heard that a million times. It is getting them 
to stay quit. That's the issue. That changes a 
little bit, because people who quit, they will 
say. Oh, I have quit several times. I will 
quit. The issue is staying quit. 

Q. But when you see — That's the 
difference between a successful quitter and an 
unsuccessful quitter? 

A. Yes. I think that's — 

Q. Someone who is said to have 
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successfully quit is someone who quits who and 
doesn't go back? 

A. Yes. 

Q. But that's clear, isn't it? Right? 

A. Yes. 

Q. You have relied on the MMWR in your 
current report — 

A. Yes. 

Q. — that reflects the scope of your 
opinions in this case. 

Is the MMWR authoritative? 

A. Yes, I believe. 
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13 Q. It is authoritative? 

14 A. Sure. 

15 Q. Let me show you Exhibit 5. 

16 Read the sentence that starts 

17 "approximately" that has as its citation an NIH 

18 document. I will point that out to you. 

19 Read the sentence that starts 

20 "approximately." I am pointing it right now. 

21 MR. GOLDBERG: You mean in 

22 1990? 

23 Q. "Approximately," the sentence starts 

24 with "APPROXIMATELY." 
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MR. GOLDBERG: Down there. 

Q. Are we ready to read the sentence? 

A. Uh-huh. So it's just one sentence, 
just that one sentence ending at three? 

Q. Yes. 

A. Okay. I'm just inquiring. 

Q. How about reading it? 

A. Okay. "Approximately 90 percent of 
successful smokers had used a self-help quitting 
strategy, most by quitting abruptly." 

Q. That's not what it says. Let's give it 
another try. 

A. "Approximately 90 percent of successful 
quitters had used a self-help quitting strategy 
most by quitting abruptly." 

Q. What's the citation for that? 

A. It's JAMA, Fiore. 

Q. Fiore, Novotny and Pierce? 

A. Yeah. 

Q. In the Journal of American Medical 
Association? 

A. Yeah. 

Q. Which you believe is authoritative. 


1 A. Yeah. And I trust Fiore. You know, 

2 he's a clinician that I trust, you know, very 

3 much so. 


4 

Q. 

That means that 90 percent of 

5 

successful quitters use the same technique that 

6 

you used, that is to say, quitting abruptly 

7 

using a 

self-help strategy, right, 90 percent? 

8 

A. 

Yes. 

9 

Q. 

And if you look at the first sentence. 

10 

it says. 

In 1990 the number quitters at, I'm 

11 

sorry. 

You see there it says 44,000,000 persons 

12 

were former smokers. 

13 

A. 

Yes. 

14 

Q. 

That was as of 1990? 

15 

A. 

Uh-huh. 

16 

Q. 

Right? Is that what that says? 

17 

A. 

Yes. 

18 

Q. 

And you know that 1,000,000s of smokers 

19 

have quit since 1990? 

20 

A. 

Yes . 

21 

Q. 

If — May I read that? 

22 

A. 

Sure. 

23 

Q. 

If 90 percent of quitters have done so 

24 

on their own, that means only 10 percent have 
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done so with professional assistance; that's 
true? 

A. Yes. 

MR. ROWLEY: We are done 
with that. 

BY MR. ROWLEY: 

Q. So your prior statements about the 
number of smokers — I think maybe you got it 
confused and flipped it around. I think that's 
what happened. To the extent that the past you 
have ever said that only 10 percent of quitters 
quit on their own, that's wrong? 

MR. GOLDBERG: I object to 
the form, because that's not what he 
said. 

The report clearly says 
it is estimated that 8 to 10 percent, 
around 36,000, successfully quit on 
their own over time, so of the 
estimated 400,000 smokers 36,000 will 
eventually stop smoking. 

It is clear that 8 to 10 
percent refers to the number who 
stopped smoking, not what percentage 
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of those who stopped smoking — 

Q. Well, look. Doctor Glover — 

MR. GOLDBERG: The report 
speaks for itself. 

Q. — you told last time that there are 
now more former smokers than current smokers. 

A. Correct. 

Q. That means that at least half the 
smokers have quit? 

A. Half the smokers? 

Q. Half the people who used to smoke don't 
smoke anymore; thereare more former smokers than 
current smokers. 

A. Uh-huh. 

Q. Right? 

A. Yes. 

Q. So it can't be than 8 to 10 percent of 
smokers have quit; that estimate would be off by 
a factor of at least five-fold, wouldn't it? 

A. No. I guess I'm not really quite sure 
what you're getting at there. I don't 
understand your question in any way. 

Q. I'm getting at trying to get answers to 
the questions I just asked. 
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A. I have just got to understand it first, 
and I'm not really, I'm not understanding it. 

Q. What is this 8 to 10 percent number? 

It's not clear, and I would you like to try to 
explain it in a clear way. 

A. Okay. In my opinion, about 8 to 10 
successfully quit on their own. 

If you will stop and look, what Fiore 
is, in my opinion what he is getting at there is 
in relationship to pharmacological adjuncts and 
people quitting, because, you know, those people 
needing our professional help, and he is saying 
that, you know, up to 90 percent of the people 
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14 quit on their own, and so they are quitting on 

15 their own, they are not seeking, sort of, 

16 professional advice. 

17 So to me, you know, I see it a little 

18 differently, in the sense the number of quit 

19 attempts, at least in my figure, is actually 

20 factored there. 

21 In other words, what I find is that 

22 people keep coming back, and they may quit and 

23 they may count themselves as a quitter, but they 

24 will keep coming back and keep coming back. And 
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1 I see them as quitters. 

2 You do not have to call, even though I 

3 trust his judgment, Fiore, Novotny and those, 

4 you know, Fiore is one of the people I respect 

5 the very most. He is the chair on the clinical 

6 guidelines. 

7 I made a little note here to, 

8 basically, call him and just check and say. Hey, 

9 what exactly were you getting at, you know, in 

10 yours? Because I find that, you know, a typical 

11 number, as I told, that a lot of people use is 

12 that, you know, 70 to 90 percent want to quit 

13 but only one in three actually succeeds before 

14 the age of 65. So you are talking 33 percent 

15 there. 

16 So that's a typical statement that I 

17 have heard people like Henningfield and others 

18 make, and, you know, on, so, I mean, that's, I 

19 mean — See, here is the quit attempt, too. If 

20 a hundred people, you know, I'm trying to make 

21 it clear, you know, you are confusing the issue 

22 a little bit, if 100 people try to quit, what 

23 percentage of that going to quit. Basically, at 

24 the end week you are going to have, you know, a 
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1 large portion relapse or whatever, at the end of 

2 the year, if you have got 20 percent that have 

3 quit at the end of the year, people that make 

4 attempts, that's tremendous. 

5 And there's a little subtle difference 

6 there that you don't seem to see, you know. To 

7 me, if I take 100 people and take them through 

8 there, and only 20 percent are smoke-free at the 

9 end and then another 10 or so relapse within the 

10 next year, to me I'm back down, and this same 

11 percentage will get back in there, and we will 

12 keep trying again, you know, to — 

13 I'm talking about people quitting on 

14 their own. Obviously, their chances are 

15 increased dramatic. 

16 And you are talking, in my opinion, two 

17 totally different things, because when you use 

18 pharmacological adjuncts your success rates will 

19 go into the 20s and 30s, and Zyban all of that. 

20 So these numbers much, much lower. 

21 I don't see those as conflicting. I 

22 don't. I'm going to call make sure. But I see 

23 the numbers as totally different. 

24 Q. Is it, by the way, you said that 
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1 Novotny and Pierce — 
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A. Fiore, I think it was. 

Q. — Fiore said up to 90 percent of 
successful quitters have used self-help quitting 
strategy. That was quite clear. They didn't 
say that. They said approximately. Right? 

A. Yes. But that's typically what they 
are referring to. Not in that case, but I have 
heard, I have seen that statement. It's not 
like the first time I have seen that statement. 

When you read the literature, I have seen that 
statement, you know, many, many, many times. 

Q. So you have known for years, and you 
knew during your last deposition in this case, 
that approximately 90 percent of successful 
quitters quit on their own without professional 
help? You knew that, didn't you? 

A. You need to — 

Q. Did you know that? 

A. Yes. 

Q. You did know that? 

A. Yeah. 

But let me finish my sentence. Please 
don't interrupt me. 
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You need to understand that until 20 
years ago or so, 15 years ago, there was almost 
no professional help or nothing. 

And you have got to look at the total 
percentage of number that, in fact, have quit. 
Ninety percent of the people have, in fact — 

It's going to take long before that number 
begins to change downward. 

If 50,000,000 people had quit, as the 
estimates, and 10,000,000 have quit on a variety 
of things or with assistance or whatever, this 
is a relatively new phenomena that, you know, 
actually going in smokers, because for many 
years it was seen as a habit; and people, 
basically, quit on their own. 

There's nothing real, I mean, he's 
talking literally a lifetime there. That's not 
unusual. I think it's a little high, but, you 
know, I don't, there weren't professional, you 
know, 15, 20 years there wasn't professional 
help to really help these people. It's 
pharmacological — 

Q. They quit even though there wasn't 
professional line, didn't they? 
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A. Wait a second. 

Q. Right? 

A. True. But what you have — let me 
finish — what you have is all a different kind 
of smoker. People like myself that were very 
lucky, could set them down and walk away and 
other people — 

As I said in this report, you have a 
different kind of smokers; you have a more 
recalcitrant smoker, a smoker that's made many 
more attempts. 

I was incredibly fortunate to have done 
it in one attempt. And there's people that, in 
fact, do that. 
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The people that are coming now, it's 
different. We have a different kind of smoker. 
Smokers now are smoking more cigarettes than I 
was smoking back then. 

Q. This is your low-hanging-fruit 
argument? Is that what you are referring to? 

A. Yeah. Exactly. The easy-quits. 

Q. When did — As I understood your 
testimony last time, you started seeing 
recalcitrant smokers around 1988, 1990. 
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MR. GOLDBERG: Do we really 
want to cover all of this stuff? 

MR. ROWLEY: He brought it 
up. If you don't want me to cover 
it, tell him to quit mentioning 
things that are not responsive to the 
question. 

MR. GOLDBERG: You keep 
going into the whole area that was 
covered last time. You keep doing 
that. 

A. A lot of these question have been, but 
that's fine. I have got about two minute before 
another break and then you have got 45 minutes 
to get everything you need to get in, because 
I'm leaving. I just want to make it clear. You 
are just retracking and doing a lot of the old 
stuff. 

Q. When did recalcitrant smoker phenomenon 
start? 

A. I think, I can't tell on June the 7th 
at 3:00 p.m. 

Q. Of course not. 

A. That seems the kind of answer that you 
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want. 

Q. Just give us your best estimate. 

A. Let me finish, please. You have 
interrupted me three times in that sentence. 

I cannot give you the exact time and 
day or whatever, but over time we are just 
seeing a different kind of smoker, you know. 

Obviously, when the '88 Surgeon 
General's report, that got a lot of people 
concerned about wanting to quit and other 
things. 

So there's a whole variety of things 
that people, just doesn't happen overnight one 
day. It's a movement that people are beginning 
now to quit smoking and want to get involved. 

Q. What's your best estimate of when you 
first noticed this low-hanging-fruit phenomenon, 
the recalcitrant smoker, the different kind of 
smoker, the new smoker? What's your best 
estimate? Would it be the Surgeon General's 
report, approximately? 

A. No. I would guess, no, but I think 
that was just one of the many things that caused 
impetus. 
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I guess, for me, the early nineties, 
somewhere in there, for me, because we have 
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3 been, this is what I have been doing. And this 

4 is guesswork. I can't say it happened on this 

5 Tuesday at 3:00 a.m. 

6 Q. Part of the reason for these 

7 recalcitrant smokers might be their motivation? 

8 That is possible, isn't it? Could be? 

9 A. Anything is possible. But more than 

10 likely the major reason, and the literature 

11 notes that people are unable to quit even though 

12 most of them want to quit, is inability to 

13 handle withdrawal. 

14 So what's happened, that's why, really, 

15 the gum evolved, to help these people, 

16 pharmacological, then subsequent products have 

17 evolved, is because now they are getting at it, 

18 you know, pharmacologically. Because in the 

19 years past all that was available was 

20 counseling. And then the gum became available, 

21 the second; and the third generation is actually 

22 Buproprion. So it's been shifting and changing. 

23 Q. And when you say "years past," you are 

24 talking about the years during which more than 

272 

1 half of the smokers quit and 90 percent of those 

2 quit on their own, that's what you mean by 

3 "years past"? 

4 A. Say that again. 

5 Q. When you say "years past" you are 

6 talking about the period of time during which 

7 more than half of the smokers quit smoking and 

8 90 percent of those quit on their owns? That's 

9 what you are talking about; right? 

10 A. I'm not, I'm not sure of your question, 

11 to be perfectly honest. I'm not quite sure. 

12 Q. Has there been a study that has 

13 demonstrated, a scientific study that has 

14 demonstrated what has caused this recalcitrant 

15 smoker phenomenon that you claim exists? 

16 A. I think several people have, you know, 

17 alluded to. I don't know if there is a study. 

18 But you can look at the studies over time, and 

19 people will look at the number of cigarettes 

20 that people are smoking and the kinds of 

21 cigarettes, so some different kinds of studies 

22 and those surveys that are looking at. And I 

23 have heard, you know, people presenting that 

24 kind of data. 

273 

1 And for me, it's my own clinical 

2 experience of working, you know, we have looked 

3 at thousands of smokers over time. And, you 

4 know, that's a trend that we noticed. We are 

5 always bringing in smokers. And we noticed even 

6 their Faggerstrom tolerance questionnaire 

7 scores, you know, a little bit higher. So just 

8 a little more addicted smoker, you know. 

9 And you could argue that some of that 

10 is motivation. But it is a more recalcitrant, 

11 more addicted smoker is what I see it, not a 

12 less motivated person. 

13 Q. Could it be, could the reason for the 

14 recalcitrance be a person's, a smoker's 

15 attitudes about whether they are able to quit or 
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16 not? Could that affect it? 

17 A. I am sure that could affect it. 

18 Q. That could affect it? 

19 And you said the '88 Surgeon General's 

20 report was one of the, was an impetus to this? 

21 A. I think that got people more excited 

22 and motivated and talking about it and so 

23 forth. I can't tell you that was the key or, 

24 you know, whatever. 
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1 Q. I don't mean to imply it's the key. 

2 But that's the reports when the Government 

3 started calling smoke an addiction rather than a 

4 habit? 

5 A. Uh-huh. 

6 Q. That's right, isn't it? 

7 A. Pretty much. I think that's when the 

8 literature, basically, when they went and 

9 looked. That was the report that everyone 

10 points to that that's where the change was made, 

11 you know, even though there was people, the 

12 lesser articles. 

13 Q. And that's when smokers who may have 

14 believed that it was a habit and, therefore, 

15 that they could quit started hearing that it was 

16 an addiction and maybe concluded that they 

17 couldn't quit? That's when they started hearing 

18 it; right? 

19 A. Yeah. I don't know if they concluded 

20 that. I mean, that's when they started hearing 

21 it probably. 

22 Q. That's when they started hearing it, 

23 and that's when the recalcitrant smoker 

24 phenomenon started, according to you. 
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1 A. Well, again, because the low-hanging 

2 true did quit, and, you know — 

3 Q. I'm sorry? 

4 A. Don't interrupt me. 

5 Q. Go ahead. 

6 A. And I don't like you shaking your pen 

7 at me, incidentally. 

8 Q. Go ahead. 

9 A. I think, you know, that's, the issue is 

10 that at that time those, you know, those 

11 smokers, it's not because they were less 

12 motivated or whatever, they were just having, 

13 people heard the word, and some people, and if 

14 you look at numbers that quit, and you have seen 

15 these scales all the time, when certain things 

16 happen, like a Surgeon General's report, there's 

17 also a drop in various things and things 

18 happen. So people started making efforts to, in 

19 fact, quit. 

20 And so people are making more and more 

21 efforts all the time in trying to quit, and all 

22 they are winding up with is people that have 

23 made several attempts, are a little more 

24 addicted, if you follow the number of cigarettes 
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1 that they have smoked. 

2 So there's a whole little paradigm or 

3 little philosophy behind all of this. It just 
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isn't suddenly, people said. Oh, I'm addicted 
and threw up their hands said, I can't quit. 

Q. At the time that quit successfully on 
the first attempt with no help whatsoever, did 
anybody tell you that you couldn't quit? 

A. That was 1968 or something like that. 

We are talking 35 years ago something like 
that. I don't remember. I mean 35, it's a 
long, long time ago. I can't remember anyone 
telling me anything like that. 

Q. Did you believe you couldn't quit at 
the time you quit? 

A. I had never really made an attempt, you 
know. It's when I was put in a situation, I, 
like many people, rationalized it, said. Hey, I 
can quit anytime I want to. I didn't quit until 
I was put in a position to quit. 

Q. You believed until you tried to quit 
that you could quit anytime? 

A. Yes, I think I accurate for me. 

Q. And your belief, in fact, was true; you 
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tried to quit and you did? 

A. For me it was, yes. 

Q. No one was telling. You are addicted. 

You can't stop, were they? 

A. Other than my body. I mean, I 
experienced withdrawal. 

Q. Well, you did quit? 

A. Yes. I mean, it was my — I recognized 
that it. Somebody was telling me and that was 
— until that point I thought I could quit on my 
own. 

Q. You thought you could quit on your own 
and you were right? 

A. Yes. I'm sorry. I didn't think I was 
addicted. I had never really tried on my own, 
and that was the first effort. 

Q. I wouldn't have helped you if the 
public health community and others were saying. 

You can't quit, would it? 

A. I don't think — Are you implying 
that's what they saying now? 

Q. Would it have helped you if the public 
health community and others had said. Doctor 
Glover, you weren't a doctor then, Mr. Glover, 
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you're addicted to smoking. You're addicted. 

A. That's really a hypothetical. We are 
35 years ago. And I had many more interests 
then . 

MR. GOLDBERG: I object to 
the form to the question. 

THE DEPONENT: Break. 

MR. ROWLEY: If you are 
going to break, I can't do anything 
about it. 

THE DEPONENT: Come back in 
10 or 15. We have got 45 minutes 
left. Like I said, 3:45 I have to 
leave. 

(Break.) 

VIDEOGRAPHER: We are on the 
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record. 

BY MR. ROWLEY: 

Q. Look at opinion two or question number 
two that you answered in your report. 

A. Okay. 

Q. Estimate how many West Virginia 
residents who currently smoke began smoking in 
their teens; is that the question? 
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A. Estimate how many of the West Virginia 
residents who currently — 

Q. — smoke. 

A. — smoke began smoking in their teens. 

Q. Is that the question? 

A. Yes. 

Q. You say up to 90 percent. 

A. Uh-huh. Uh-huh. 

Q. Up to 90 percent could be any number 
below 90 percent? 

A. No. I mean, it could, theoretically, 
you know. I could have given you a range. I 
think some of the numbers, I'm thinking 
probably, I couldn't give you an exact bottom 
line, but I would say somewhere between 80 and 
90 percent of almost all the studies will show, 
some will actually even show, some of, even 
those numbers higher; but that's a somewhat 
conservative number. I mean, I wouldn't, you 
wouldn't see anywhere that it said 30, 40 or 50 
or 60, that's not, the numbers are in the 80s 
and 90s. 

Q. The citation that you cite says up to 
90 percent. That's why you put it in there? 
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A. I can't remember that one sentence out 
of that whole thing. And that's probably one of 
the numbers that I used in there, because there 
is some flexibility. Again, it depends on the 
American Cancer Society, the Lung Association, 

Heart Association, individual researchers doing 
studies. Different numbers, and I can tell you 
that that is not out of line, that, in other 
words, it's a high number. 

Q. How many studies have been performed on 
that issue? 

A. I couldn't begin to tell you. I don't 
know. Three, more than three, is it more than 
five? I don't know. 

MR. GOLDBERG: Just go ahead 
and answer. 

Q. In fact, you don't know whether there 
has been more than one? 

A. What's that? 

Q. Study to this issue? 

A. No. 

Q. You don't know? 

A. No. Oh, yes, I do know. There's many 
more studies that have been done. 
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Q. Name one of them? 

A. I can go back, on the spot, if you ask 
me that question and go back, I will bring you, 

I guarantee you I could bring you minimum 25 
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articles. 

Q. 25 articles that each have 
independently assessed the question of what 
percentage of smokers start in their teens? 

A. Yes. I could come back with quite a 
few. I don't know 25 would be, but it's more 
than one. I can assure you of that. 

Q. Can you name one? 

A. Not off the top of my head. I don't 
carry that number in my head all the time. 

Q. Did you assess the scientific validity 
of any of those studies if, in fact, there is 
more than one? 

A. First of all, yes, there is more than 

one. 

And at the time when you are looking at 
them is when you assess. I don't try to 
remember all the names and who did it and how 
long. 

Again, this is a secondary expertise, 
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and I'm just interested in the number. And if 
it passes my little litmus test, then that being 
the case, then I can incorporate that number 
into my lectures or talk or repertoire of 
information. 

Q. Describe the methodology of those 
studies, if there is, in fact, more than one. 

A. Yes, there is, in fact, more than one. 

And I cannot, you know, share that with you. If 
you like, I can make a note; and I can surely 
bring some of those. 

Q. I'm not really interested in that. 

What I'm interested in is what you did before 
you finalized your opinions. 

Before you formulated and finalized 
your opinions for this case, you did not assess 
the scientific validity of any of those studies, 
if there is, in fact, more than one? That is 
true? 

MR. GOLDBERG: Object to 

form. 

Q. That is true, isn't it? 

A. Yeah, I think that's probably true. 

But you need to understand that there is more 
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than one. 

Q. Before you formulated and finalized 
your opinions in this case, you didn't assess 
the methodology of a study that looks, looked at 
the issue of how many smokers or what percentage 
of smokers start smoking in their teens, that's 
true? You didn't do that? 

A. Not specifically for this study. What 
has happened is I have done that sort of over 
time as I read them. I just cannot so much time 
to the report. 

Q. Can you tell us anything about the 
methodologies of what you say are multiple 
studies on this issue? 

A. No. 

Q. To what extent have these studies been 
criticized in the literature? 
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18 A. I don't, I wouldn't know. In other 

19 words, because you are talking about a lot of 

20 them. I don't know who is being critized and 

21 who has not been criticized. I don't — 

22 Q. Did you take — I'm sorry. Go ahead. 

23 A. When I read them, I assess my own 

24 little validity and what I think and so forth, I 
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1 what others and who's writing it and where it is 

2 coming from. So there's a lot of multiple 

3 factors I take into consideration. 

4 Q. You are talking your own little litmus 

5 test; right? 

6 A. Yes, based on the knowledge and 

7 experience I have over the last 25 years of 

8 tobacco research, yes. 

9 Q. Which does not involve an assessment of 

10 the methodology used in the study? 

11 A. I think a general assessment. But, 

12 again, when someone, coming from someone I 

13 perceive as reputable, someone that I trust, and 

14 where it is coming from, and if, in fact, it has 

15 gone through the rigors of, you know, of some 

16 journal or some publication, then, in fact, I 

17 don't have any trouble adopting it. 

18 Q. What's the meaning of "started smoking" 

19 in the context of this question, or began 

20 smoking, to use the words that you used? 

21 Does that mean the first cigarette? 

22 A. Yes, all smoking starts, essentially, 

23 you know, they start smoking, when you start 

24 smoking, my perception, basically, the way that 
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1 I read those is when you start the first 

2 cigarette. 

3 If, in fact, I wanted to say, you know, 

4 started smoking, besides experimenters, you 

5 know, people that are just experimenting and 

6 just trying, you know, those are people that 

7 start smoking, I mean, a typical thing that 

8 people say all the time, and, again, I haven't 

9 done that, very few people start after 20, some 

10 people say after 18 or 21 and then even quote a 

11 percentage, a very, very small percentage, less 

12 than 10 or so starting after a certain period of 

13 time. 

14 So most people, in fact, start 

15 smoking in their teens. 

16 Q. Does this up-to-90-percent figure 

17 include people who did not become regular 

18 smokers in their teens? 

19 A. That did not become regular smokers. 

20 Q. It's my impression that, when I say or 

21 when I quote something like this, all smokers 

22 started smoking, that's, you have got to have 

23 your first cigarette to start smoking. Once you 

24 have the first cigarette then people, in fact, 

286 

1 you know, that's the first step toward getting 

2 addicted because you cannot get addicted without 

3 having one cigarette. 

4 MR. ROWLEY: Move to strike 

5 as nonresponsive. 


http://legacy.library.ucsf.@jl)iiJ»ftD^yfrfll^a£>®/pfllf.industrydocuments.ucsf.edu/docs/lkxl0001 



6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


Q. Does the up-to-90-percent figure that 
you put your report include people who did not 
become regular smokers until after their teenage 
years, does it include them? 

MR. GOLDBERG: Object to 
form. What definition? 

BY MR. ROWLEY: 

Q. Go ahead. 

A. Have the question again. 

Q. Does the up-to-90-percent figure that's 
in your report that you are looking at right now 
include persons who did not become regular 
smokers until after they were teenagers? Does 
it include or does it exclude it? 

A. I think it excludes them, if you were 
to ask my opinion. I think what I'm referring 
to there, I would have to go back and, again, 
you know, when you pull a quote like that, I 
would have to go back and just see the exact 
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context. I could have left out a word or done 
something like that. 

But it is general knowledge understood 
that a higher percentage of smokers, 80 to 90 
percent, start smoking as teens. I say start 
smoking because they become regular smokers, 
because that's when it starts. 

The other side of that, if you wait 
until after 21, very few people initiate 
smoking. So we are talking regular smokers. 

Q. Teens include people who can serve in 
the military, obviously. 

A. Uh-huh. 

Q. Right? 

A. Yes. 

Q. Who can buy liquor and alcohol and 
drink it, in some states? 

A. I don't know. 

Q. You don't know? 

A. No. I imagine it. 

Q. Teens includes people who have reached 
the age of majority, who are adults, doesn't it? 

A. 18? 

Q. 18, 19? 
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A. Yeah. 

Q. 19 is teens? 

A. Yeah, they are considered adults. Is 
that what you are asking me? 

Q. Yeah. 


Did the Plaintiffs' lawyers ask you to 
estimate the number of West Virginia residents 
who currently smoke who began smoking before the 
age of 19 or 18? Did they ask you to assess 
that? 


A. No. 

Q. Do you know the answer to that 
question? 

A. Before 18 or 19? 

Q. Yes. Before their 18th birthday. 

A. No. I wouldn't really know that. 

Q. I looked at your reference. Your, this 
opinion that you have, this up to 90 percent 
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opinion, is not based on West Virginia specific 
data, is it? 

A. No. 

Q. You did not assess formally the 
external validity of the data that you relied on 
with respect to West Virginia; true? 
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A. No. Basically, what we did was an 
extrapolation there. 

Q. Your third opinion. Estimate how many 
new smokers there are every years in West 
Virginia. Do you see that? 

A. Yes. 

Q. The way that you did this was first to 
observe or assert that smoking prevalence is 
increasing slightly; right? 

A. Yes. 

Q. And then you took the estimated number 
of deaths; right? 

A. Yes. 

Q. Plus the number of quitters; right? 

A. Yes. 

Q. And subtracted that number from the 
number of smokers? No. Excuse me. That's 
wrong. 

You took those two numbers, added them 
together? 

A. Can we just — 

Q. I'm sorry. 

And you reasoned that because you 
assert that prevalence has remained constant or 
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increased slightly that there must be that many 
new smokers; that's your reasoning? 

A. Yeah, I think that's accurate. 

Q. That reasoning is based upon the 
accuracy of the estimate of the number of 
smokers who die every year, isn't it? 

A. Correct. 

Q. If that number is wrong your conclusion 
is wrong? 

A. It depends on how wrong. We are giving 
some estimates there. When I say 4,000 per 
year, you know, it could be a little less or a 
little more. 

All I'm trying to do there is give you 
an estimate, you know, the number of people that 
die approximately, the numbers that quit. And 
if you combine those, to replace them it takes 
about that many a year. I mean, that's all that 
I did there. It's pretty, about as simple as 
you can get. 

Q. What you are saying is how wrong your 
answer depends on how wrong the estimate of the 
number of people who die every year? 

MR. GOLDBERG: Object to 
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form. 

Q. Is that right? 

A. Or how right my question is. I like to 
put it in a more positive sense rather than a 
negative sense. I think some of that, in fact, 
may be a little, I mean, to be able to look at 
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7 that. 

8 Q. Scientifically, what's the empirical 

9 probabilities that this estimate is off by more 

10 than five percent? Have you calculated that? 

11 A. No. I mean, we just did basic 

12 numbers. We didn't do any P values or 

13 confidence intervals or anything like that. 

14 Q. That's called the error rate. 

15 A. Uh-huh. 

16 Q. Scientifically, what's the empirical 

17 possibility that your estimate is off by 20 

18 percent? 

19 A. I couldn't give you that number right 

20 offhand, but I can tell you that that's, all we 

21 did is estimated the number that you lose to 

22 death, the number that quit; and if it remains 

23 relatively constant or slightly increasing this 

24 is about how many it would take to replace those 
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1 yearly. 

2 Q. I don't want go through this again, but 

3 we have already established that you are not 

4 familiar with the methodology by which this 

5 estimate of the number of deaths was arrived at. 

6 A. True. 

7 Q. Therefore, you have not assessed the 

8 scientific validity of your conclusion in number 

9 three because your conclusion in number three 

10 depends upon the validity of the estimate of the 

11 number of deaths? 

12 A. Yes. 

13 Q. Let me hand you what's been marked as 

14 Exhibit 4. This is a paper that you co-wrote; 

15 is that right? 

16 A. Yes. 

17 Q. The name of this paper is Six 

18 Persistent Myths About Tobacco Use? 

19 A. Correct. 

20 Q. You wrote it with someone named 

21 Christen and someone named Adams? 

22 A. Correct. 

23 Q. These were people who you respected at 

24 the time you were a co-author? 
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1 A. Yes. 

2 Q. You respect them; right? 

3 A. Yes. 

4 Q. In this paper you describe, obviously 

5 from the title, six persistent myths about 

6 tobacco use? 

7 A. Uh-huh. 

8 Q. Right? 

9 A. Yes. 


10 

Q. 

You define myth in the first paragraph; 

11 

correct? 

12 

A. 

Correct. 

13 

Q. 

You say a myth is an ill-founded belief 

14 

— 


15 


You said that? 

16 

A. 

Uh-huh. 

17 

Q. 

You need to answer verbally. 

18 

A. 

Yes. 

19 

Q. 

— that is held uncritically — 
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Right? 

A. Yes. 

Q. — especially by an interested group. 

Right? 

A. Yes. 
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Q. And you defined myth in the first 
sentence of this article so that people would 
know what you meant by myth in the rest of the 
article? 

A. Correct. 

Q. And then you defined it further, you 
called them half-truths. "These half-truths 
encourage the use of tobacco." Do you see that, 
"these half-truths." 

A. Yes. Just a second. Yes. 

Q. Look at myth number two. 

When you said a belief that's held 
uncritically, that means a belief that's held 
without an adequate basis, that someone just 
accepts without critical thought; that's what 
uncritically means? 

A. Yes. 

Q. Myth number two, tell us the first 
ill-founded belief that is held uncritically, 
especially by an interested group. Tell us that 
one, myth number two. 

A. Number two, that it is impossible to 
quit smoking. 

Q. That's a myth, isn't it? 
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A. We are talking 18 years ago. 

Q. I don't care whether it was 18 years 
ago or not. Was that a myth 18 years ago? 

A. 18 years ago, yes. 

Q. It was simply wrong for someone to say 
it's impossible to quit smoking? 

A. It is impossible to quit smoke, yes. 

Q. That was wrong at the time you wrote 
this? 

A. Yes, or at least that was our belief, 
you know, together as a group. 

Q. That myth is ill-founded, isn't it? 

A. Yes, it was. 

Q. Anybody who held that held it 
uncritically? Nobody could hold that belief 
critically, could they, at that time? 

It is a myth; right? 

MR. GOLDBERG: Object to the 
form. Compound question. 

MR. ROWLEY: I will 
withdraw it. 

Q. The first sentence under number two, 
you say, "In spirit of the fact that over 
30,000,000 Americans have successfully quit 
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smoking in recent years —" 

A. Should have been "in spite." That was 
an old typo from the — 

Q. Fine. 

"In spite of the fact that over 
30,000,000 Americans have successfully quit 
smoke cigarettes in recent years, numerous still 
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believe they can't quit." 

That's what you say; right? 

A. Yes. 

Q. That was true, 30,000,000 Americans 
have quit smoking, even as of 18 years ago; 
right? 

A. Uh-huh. 

Q. The fact that there were some smokers 
who believed they couldn't quit was a bad thing, 
wasn't it? 

A. Yes. I think so. 

Q. Because someone who believes that he 
can't quit is less likely to quit than someone 
who believes that he can; that's true? 

A. Yes. 

Q. Then you say, "Admittedly, it's often 
difficult to stop smoking, but it is not 
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impossible." That's what you say? 

A. 18 years ago, correct. 

MR. GOLDBERG: When you are 
reading the quote, you misread, but 
is it not impossible. 

Q. "Is it not impossible," that's what you 
said? 

A. But is it not impossible. 

Yes, that's what I said. 

Q. Then skip to the next paragraph. You 
said, "For the individual who truly wants to 
quit, there is a way." 

A. Uh-huh. 

Q. And that was true? 

A. 18 years ago. 

Q. 18 years ago. 

Was that before the patch? 

A. Yes. 

Q. Was that before the gum? 

A. The gum, that was, I think the gum was, 
it was right before that, I am trying to think 
when the gum was approved, '84. I would have to 
think. But it was just before the gum. 

Q. Before the gum — 
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A. Going to have to sit down and think 
about it. 

Q. For the individual who truly wanted to 
quit, there was a way even without the patch and 
the gum? 

A. Yes. 

Q. There was a way even without the 
inhaler? 

A. Yes. 

Q. There was a way even without the Zyban? 

A. Correct. 

Q. And the reason for that is that it was 
not impossible to quit smoking? 

A. At that time it was not as difficult, I 
believe, based on my experience, at that time it 
was not as difficult, 18 years ago. 

And this is 18 years ago in print. So 
we probably wrote it two years before. So we 
are talking more like 20 years ago. But, you 
know, that we, that that was definitely — 
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Q. Right? 

A. — a belief. 

Q. That was at the time when cigarette¬ 
smoking was called a habit? 
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A. Yes. 

Q. That was before people started 
referring to it, well, it was before you started 
referring to it as an addiction? 

A. Yes. I came out of that behavioral 
group that saw it more behavioral than addictive 
initially. 

Q. Okay. What is the myth number three, 
that is, the next ill-founded belief held 
uncritically? What is myth number three? 

A. Myth number three is when you come 
right down to it smoking really isn't very 
enjoyable. 

Q. That's a myth? 

A. Twenty years ago it probably was, or, I 
mean, at least we felt that it was. I would 
have to read kind of what was in there a little 
bit to be able to get a little bit better idea. 

Q. Well, you put it right there at the top 
in big bold print. When you come right down to 
it, smoking really isn't very enjoyable. You 
thought that was a myth, didn't you? Did you 
think that was a myth? 

MR. GOLDBERG: He is reading 
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it. 

Q. Let me, since we are taking so much 
time to browse the paper, let me refer the 
question. 

Myth number three that you wrote in a 
published paper, the thing that you called myth 
number three, was the statement. When you come 
right down to it, smoking really isn't very 
enjoyable; right? 

A. That was, basically, as I read that I 
have a little bit better idea, a lot of things, 
and that's what we wrote 20 years ago or so. 

Q. That was an ill-founded belief? 

A. You know, for that time and what our 
available knowledge was and what we knew at that 
time. 


Q. You're saying that smoking is less 
enjoyable today? 

A. I think all the surveys, when you talk 
to people, you know, you have to be very 
specific. Most smokers will tell you that they 
typically don't enjoy cigarettes in and of 
themselves anymore. And where that is changing, 
there is I was talking about the pharmacological 
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hit due there to the nicotine effect, that, you 
know, that's just changed. People now, we have 
different terms, we talk about negative-affect 
smoking and so forth, that people are, it's not 
as enjoyable as we thought, like things have 
slowly evolved. This was at a time in thinking 
that we thought. 

And, actually, Elvin Adams is one of 
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the person that wrote in the Surgeon General's 
report often. He was responsible for, I think, 
one or two of them that are wrote in there. So 
that was his thinking way back then as well. 

Q. It was also Dr. Adam's thinking, wasn't 

it? 

A. Yes. That's who I said. Dr. Adams. 

Q. And it was also Dr. Christen's 
thinking? 

A. Uh-huh. And I think if you, I haven't 
talked to Adams in years and years and years, 
but I see Christen periodically. If you were to 
ask him, I would venture to say that he no 
longers feels as though that is a myth, because 
things have changed, 20 years of research. 

Twenty years ago I held that belief. 
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Q. Your thinking at that time was it was a 
myth. When you come right down to it, smoking 
isn't very enjoyable; right? 

A. Yes. 

Q. In fact, you said. One who has never 
smoked cannot possibly understand the depth of 
affective satisfaction derived from this — what 
— derived habit. 

That's what you said; right? 

A. Yes. 

Q. You mentioned pharmacologic effects. 

And, of course, we talked about all the various 
things last time that have pharmacologic 
effects. 

In addition to those effects, you 
mention psychological effects; correct? 

A. Yes. 

Q. Emotional? 

A. Yes. 

Q. Social effects? 

A. Yes. 

Q. Then you say. Everything points to the 
fact that smoking is primarily a psychological, 
what did you say there, psychological what? 
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A. Habit. 


2 Q. You believed then that everything 

3 points to the fact that smoking is primarily a 

4 psychological habit? That's what you believed? 

5 A. 20 years ago, yes. 

6 Q. And you believed that strongly enough 

7 to put pencil to paper and put it in a published 


8 paper? 

9 A. Correct. 

10 Q. For other people to read? 

11 A. Correct. 

12 Q. To be persuaded by it? 

13 A. Correct. 

14 Q. You believed at that time, in fact, 

15 that smoking was a habit and not an addiction? 

16 That's what you believed? 

17 A. Correct. 

18 Q. Now you have since changed your mind: 

19 right? 

20 A. Not changed my mind as much as we have 

21 grown a lot, we have learned a lot subsequently. 
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22 what is, in fact, happening, I mean, we just, 20 

23 years of research has really brought a lot to 

24 bear on all addictions. 
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1 Q. Right. The criteria for addiction have 

2 changed, haven't they? 

3 A. Yes, to a certain degree. 

4 But we understand, I know what you're 

5 getting at there. But we understand addiction a 

6 little bit more what's happening. 

7 Q. The criteria for addiction at this time 

8 included intoxication? 

9 A. Yes. 

10 Q. It did? 

11 A. I'm trying to think back then, but ... 

12 Q. And that's one of the reasons why at 

13 this time it was generally accepted that smoking 


14 

was not adictive, because 

it is 

not 


15 

intoxicating; right? 




16 

A. Uh-huh. 




17 

Q. Is that true? 




18 

A. I think that, I'm 

trying 

to think — 

19 

They are talking 20 years 

ago. 

I think 

that, I 

20 

am trying to think. I think you 

are on 

the 

21 

right track. I couldn't . 

. . . 




22 Q. So you have changed your view as to 

23 what labeled should be applied to smoking? 

24 That's true? Regardless of the reason, you have 
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1 changed your view? 

2 A. Yes. Research, in fact, and what is 

3 going on, what is happening now, like the basis 

4 for all addictions is, all the work that's being 

5 done is, basically, looking at what happens with 

6 that Dopamine surge in the brain, you know, go 

7 on and on. But, yes, things, we have learned a 

8 lot in the last 20 years. 

9 Q. You don't advise people that they 

10 shouldn't operate heavy machinery after they 

11 smoke a cigarette, do you? 

12 A. No. 

13 Q. You don't advise people they shouldn't 

14 drive cars after they smoke a cigarette, do you? 

15 A. No, I don't do that. 

16 Q. That's because you know cigarettes are 

17 not intoxicating like alcohol is; right? 

18 A. Yes. 

19 Q. If the criteria today for addiction 

20 were the same as the criteria in 1982 and it 

21 included intoxication, you couldn't help but 

22 conclude that smoking is not adictive, because 

23 it's not intoxicating; that is true? 

24 A. No. 
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1 Q. If the criteria were the same? 

2 A. If only the criteria were the same and 

3 all the research had continued and what we know 

4 around addictions and what happens and how it 

5 occurs and how it is reinforced and what 

6 happens, I think that it would change. 

7 What caused the definition to change 

8 was not, the definition didn't change and the 

9 research followed. It's the other way around. 
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The research caused the definition to change. 

In other words. Hey, it does, it does things, it 
may not be intoxicating but it has these other 
properties. 

So it was the research that caused 
the definition to change, not the definition 
that caused the research to change. 

MR. ROWLEY: I move to 
strike that because I didn't ask 
about what caused what to change. 

That has nothing to do with the 
question that I asked. 

Q. If intoxication were part of the 
criteria, the central criteria for accessing 
addiction today, smoking would not be addictive; 
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that's true? 

A. No. It's — Research just didn't stop 


Q. Is smoking intoxicating? 

A. I don't view it as intoxicating, no. 

Q. If a behavior had to be intoxicating to 
be addictive smokeing couldn't be addictive? 

A. The definition changed, the thing is, 
you can't stop the research around it. You 
know, it caused it to change. If it was the 
same definition, there is no way that I can see 
it as a habit now with what I know. It is just 
not possible. 

So it is very difficult in this 
hypothetical situation that you are presenting 
that if, in fact, the definition, what you are 
saying. What would you think, that's just, to me 
just doesn't seem plausible. I can't imagine, 
because, I can't think that way because the 
evidence is overwhelming now, I mean, it is just 
different than it was then, the whole, 
everything was. 

Q. Smoking is not intoxicating? 

A. Yes, I would agree with that. 
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Q. And you're unable to apply in your 
brain the criteria that existed for decades, 
which included a necessary finding of 
intoxication, and say whether today if those 
criteria were applied smoking would be 
addictive? Do I understand your testimony, you 
are incapable of engaging in that mental 
exercise? Is that what you're saying? 

MR. GOLDBERG: Object to the 
form of the question. 

Q. Is that what you're saying? 

A. I know too much. And, basically, if 
you were to force me to say this, yeah, I'm, 
basically, I would say that I'm incapable 
because I know too much. I know that it is. I 
cannot put myself in a hypothetical situation at 
that point in time and play the game and say 
what if. I just, I know too much. So I, 
basically, I guess, according to your 
definition, I'm incapable. 

Q. You also said at the end of this 
section, number three, in summary — 
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23 Are you there? 

24 A. What section? 
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Q. Number three. Smoking isn't very 
enjoyable, myth number three, "In summary, 
smoking or other tobacco habits do become 
meaningful and enjoyable." You believed that, 
didn't you? 

A. Yes. 

Q. And you wrote this for other scientists 
and other people in the field to read? 

A. Correct. 

Q. You had no problem endorsing that view 
at that time? 

A. Correct. 

Q. Myth number four, "There is one right 
way to quit smoking." That was a myth? 

A. Yes. 

Q. That's still a myth, isn't it? In 
fact, the means of quitting smoking vary from 
person to person, don't they? 

MR. GOLDBERG: Objection to 
form, compound. 

A. They do differ from, I mean, we have 
much better techniques that have evolved since 
then with NRTs and Buproprion and other things. 
Those are the more successful things to help 
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them. 

So what we try to do is match the 
individual to the patient and vice-versa. 

You know, there's no right way, but 
there's some sound good ways to, in fact, quit. 

But there's no one way I could, you know, in the 
clinical practice guidelines that just came out, 
if you went through those, you could see there 
are things that you can do to improve your 
chances to make it better, but there is no right 
way. 

So that has, that myth has not changed 

much. 

Q. That's because different people smoke 
for different reasons, they smoke in response to 
different stimuli, they smoke at different 
times. That's true? 

MR. GOLDBERG: Objection, 
compound question. 

A. I think, I think when, that may be 
initially when they start smoking. I think 
there's a variety, the thinking now is there's a 
variety of reasons why people initiate smoking, 
but then negative-affect smoking changes. 
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As I said before, you smoke to feel 
good feel good or enjoy or experience these 
things and then when you actually try to quit or 
you go for long a period of time without 
cigarettes the reason changes that you smoke 
now. Now you smoke to keep from feeling bad, 
because people are beginning to understand 
withdrawal symptom because they, you know, that 
was a concept that was not really understood way 
back then. 
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11 Q. Did you smoke to keep from feeling bad? 

12 A. No, not initially. I was smoking 

13 because of probably some of these other sensory 

14 cues 

15 Believe it or not, my perception of 

16 myself is that I'm a very shy person. And 

17 professionally, I have to speak in crowds and 

18 large groups often; but back then I was very shy 

19 person, and I used cigarettes, for me, 

20 initially, was kind of a social support. 

21 But you need to understand — 

22 Because I could smoke a cigarette and 

23 ask for a match or share. Normally, if you went 

24 to a party I would be in the darkest part of the 
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1 room, because my social skills were not very 

2 good. 

3 And cigarettes helped me socially. But 

4 then later I found out that I got addicted. 

5 And the reason I was able to quit is, 

6 one piece, is that I was already in training in 

7 health. And, you know, that's when I first 

8 began to hear about withdrawal symptoms and 

9 things that would happen to your body. So that 


10 

scared 

me. 



11 


And 

that was information that was 

just 

12 

simply 

not available to a lot of people or 

a lot 

13 

of people didn't understand. 


14 


I was already in my training and 


15 

beginning to 

understand some of those, and 

I 

16 

responded to 

it. 


17 

Q. 

That 

information affected your 


18 

motivation? 



19 

A. 

Yes . 

I think, yes, I think it did 

I 

20 

mean. 

it was 

frightening, actually. 


21 

Q. 

Even 

though you were addicted, you 

quit 

22 

on the 

first 

try? 


23 

A. 

Correct. 


24 

Q. 

With 

no help? 
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1 

A. 

Correct. 


2 

Q. 

Just 

because someone is addicted. 

as 

3 

you use the 

term, what you used to call 


4 

habituated. 

doesn't mean they can't quit on the 

5 

first 

try? 

Doesn't mean that? 


6 

A. 

I think, I think you're correct. 

But 

7 

you need to 

back up. That, again, a different 

8 

recalcitrant 

, we have a different kind of 



9 smoker, again. I hate to throw that concept in 

10 there. Where people like myself or others could 

11 quit on that first time, what you are being left 

12 with is those people that you, we got the 

13 low-hanging-fruit concept that we talked about. 

14 Q. The recalcitrant smoker is the smoker 

15 who continued to smoke or who was smoking after 

16 you folks started calling it an addiction, 

17 that's the recalcitrant smoker, that's the time, 

18 the cutoff for that? 

19 A. I don't know if it was, you know, I'm 

20 not quite sure how you ask that question. But I 

21 don't think it was a result of that. I think 

22 people just making several attempts and not 

23 being successful. 
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24 

Q. 

Well, let's take a look at Exhibit 6. 

1 

This is 

a paper that you wrote; right? 

2 

A. 

Yeah. 

3 

Q. 

You had co-authors? 

4 

A. 

Yes. 

5 

Q. 

People who you respected? 

6 

A. 

Yes. Again, Adams, Christen and 

7 

Henderson, yeah. 

8 

Q. 

People whose opinions you respected? 

9 

A. 

Uh-huh. 

10 

Q. 

You published this paper with the idea 

11 

that other professionals would read it? 

12 

A. 

Yes. 

13 

Q. 

And rely on it? 

14 

A. 

Yes . 

15 

Q. 

It was published in a journal — 

16 

A. 

Yes. 

17 

Q. 

— called Health Values? 

18 

A. 

Yes. 

19 

Q. 

Turn to page — 

20 


What are you laughing at? 

21 

A. 

It is just some — I the little habit. 

22 

highly 

organized, some of these old concepts 

23 

that we 

had. 

24 

Q. 

Turn to page 50. 
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A. 50? 

Q. I'm sorry. 30. It's the last page. 

A. Okay. 

Q. Do you see in the second column, about 
three-quarters of the way down, the sentence 
that starts with "In fact," "In fact, it 
appears"? 

A. Which column, right column? 

Q. Second column, middle column, about 
three-quarters of the way down, "In fact." 

A. Yes. 

Q. Read that to us. 

A. "In fact, it appears that the 
perception of smoking as nonaddicting or as a 
habit by the smoker may be a significant factor 
related to the successful cessation for a great 
number of smokers." 

Q. Right now I'm not interested in what 
you believe today. I'm interested in what this 
is statement means. 

This statement means, as I read it, you 
can correct me if I am wrong, but the perception 
of smoking as a habit or as nonaddicting would 
affect whether the person could successfully 
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1 quit. 

2 A. I think 20 yeares ago that was the 

3 thinking there, similar. 

4 Q. That means that the perception of 

5 smoking as being a habit or nonaddicting was a 

6 benefit to cessation, made cessation more 

7 likely, that was your reasoning at that time? 

8 A. Just repeat that one more time. 

9 Q. The perception of smoking as 

10 nonaddicting or as a habit was helpful in 

11 achieving successful cessation? 
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A. Probably at that time, yes. 

Q. That was your reasoning? 

A. Yeah, 20 years ago. 

Q. That was your reasoning — 

A. Uh-huh. 

Q. — 18 years ago; right? 

A. Yeah. You are right. That's when it 
gets published. You know, you start working on 
these two and three years before they get in 
print. So we are really talking late seventies, 
eighties. That's the day it gets in print. 

Q. Obviously, if you had changed your mind 
at some stage of the process you wouldn't have 
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1 let them publish this? 

2 A. It's not a toggle switch, you know. 

3 It's something that evolves over time, in other 

4 words, thinking, and the, thinking — 

5 A lot of the things in here, though, 

6 are influenced, basically, I know, I forget who 

7 it was. I can't remember. One of the 

8 colleagues. I think it was Elden was really is 

9 strong into the psychological portion of it. 


10 


But, anyway, that's what we 

believed 

11 

18, 20 

years ago. 



12 

Q. 

That's what you believed? 



13 

A. 

Yes. 



14 

Q. 

That was actually generally 

accepted at 

15 

that time, wasn't it? 



16 

A. 

I think that was really a strongly 

-held 

17 

belief. 

I can't tell you how many 

believed 

18 

that, but we believed it. 



19 

Q. 

You believed it strongly? 



20 

A. 

Yes. At that time, yes. 



21 

Q. 

And your reasoning was that 

if you 

tell 

22 

somebody it's an addiction there is 

a risk 

that 

23 

they will conclude that they can't 

quit; that 

24 

was your reasoning at that time? 



1 

A. 

I think that was a part of 

it. 


2 

Q. 

Whereas, if you tell them. 

if you 

use 

3 

the label "habit" they may be more 

likely 

to 

4 

believe 

that they can successfully 

quit? 

That 

5 

was your reasoning at that time? 



6 

A. 

Yes, I think so. 



7 

Q. 

And that makes sense, doesn 

't it? 



8 A. Yes. 

9 Q. You wouldn't have published a statement 

10 that was nonsense. You would publish it 

11 because, precisely because it makes a lot of 

12 sense, doesn't it? 

13 A. Yes. 

14 Q. And the reason it makes lot of sense is 

15 because of the importance of motivation in 

16 successful cessation; that's why it makes a lot 

17 of sense? 

18 A. Because of motivation. I think, I am 

19 trying to think here. I think at that time I'd 

20 probably say that that is probably accurate. 

21 Q. That was the reasoning for this 

22 strongly-held belief that you had? 

23 A. Yes. 

24 Q. Because if you kill somebody's 
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1 motivation it's less likely that they are going 

2 to do that thing; right? 

3 A. Probably. 

4 Q. You believed at that time that if you 

5 indicated to somebody that they couldn't quit 

6 that it would be less likely for them to quit? 

7 A. Yes. 

8 Q. And that's why you had this problem 

9 with the myth, the ill-founded belief held 

10 uncritically that it's impossible to quit 

11 smoking; that's you had a problem with that? 

12 A. I guess I'm not sure what you mean a 

13 problem. You mean as a myth or — 

14 Q. That's why among all of the various 

15 myths that you may have selected you included 

16 the myth that it is impossible to quit smoking 

17 among the six that you published; right? 

18 A. Yes. 

19 Q. And you didn't put these myths in this 

20 paper because no one was saying them; you put 

21 them in because you felt they were widely 

22 discuss and distributed and believed? 

23 A. Yeah. I think it was, you are talking 

24 about at that time three researchers in that 
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1 one, there are four this one, that were all 

2 involved in tobacco research. And we all 


3 

discussed and talked about it, and we held that 

4 

belief. 



5 

Q. 

But you included these myths not 


6 

because 

they were unimportant; you included 

them 

7 

because 

they were important? 


8 

A. 

Correct. At least we felt they were. 

9 

Q. 

All of you? 


10 

A. 

Yes. Or they wouldn't have 


11 

participated. 


12 

Q. 

Do you know who Dr. Cummings is? 


13 

A. 

Yeah. 


14 

Q. 

Buffalo. 


15 

A. 

Yeah. I was going to say New York. 


16 

Q. 

I examined him before. And he 


17 

consistently says that any smoker who is 


18 

adequately motivated can quit smoking. 


19 


Did you know that he is an expert 


20 

witness 

in this case? Did anybody tell you 


21 

that? 



22 

A. 

I didn't look at that close. Is he 

in 

23 

there? 

I didn't see him. 


24 

Q. 

Do you agree — I just want to find 

out 
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if there's going to a contradiction in the 
testimony among experts retained by — 

Do you disagree with Dr. Cummings 
that any smoker who is adequately motivated can 
quit smoking? 

A. I wouldn't disagree with that. 

Q. You disagree with Dr. Cummings? 

A. Yes. He's someone whose opinion I 
value. 

Q. So there is certainly a lot of room 
five room for disagreement? You say the 
opposite things on that issue; right? 
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A. I think for some people it's, you know, 

I think with the latest information that it's 
just not, we may have believed that 15 or 20 or 
25 years ago, but I think that that slowly has 
changed. You know, some researchers don't 
change. 

Q. Right. 

A. When 90, 100 percent of people don't 
buy a concept, that doesn't, if 95 or 98 buy it, 
that doesn't mean that it's incorrect, is that 
we differ. And then the way to test it is to 
continue to do research. 
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Q. That's the nature of science? 

A. That's what it's supposed to be about. 

Q. These judgment, or opinions, based 
evidence; but they are still judgments? 

A. Uh-huh. 

Q. Right? 

A. Uh-huh. 

Q. Nothing wrong with someone changing his 
or her my mind on issues like these, just as you 
did? 

A. Over time, correct. 

Q. You changed your mind at a particular 
point in time. Other researchers, other persons 
changed their mind before you did? 

A. Uh-huh. 

Q. Right? 

A. Yes. I am sure they did. 

Q. Some did after you did? 

A. Uh-huh. 

Q. Right? 

A. I'm sure they did, yes. 

Q. You're not critical of people who have 
changed their mind on this issue, are you? 

A. No. 
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MR. GOLDBERG: Objection to 
"not critical of people who have 
changed their mind." Without saying 
who and what and under what 
circumstance, it's a meaningless 
question, impossible to answer. 

MR. ROWLEY: May be 
meaningless to you. 

MR. GOLDBERG: I suggest — 

Q. You, in fact, changed your mind about 
this you; and you're not going to criticize 
someone else who did, because you did? 

A. Yeah. You know, I don't see, you know, 
everyone has to follow what they believe to be 
correct. And, you know, some people hold 
different kinds of beliefs or perceive something 
a little differently. 

I just, over time, I, to me the 
evidence became overwhelming such that it 
necessitated that I change my mind. 

Q. That's your opinion? 

A. Yes. Based on my 25 years of doing 
this, yes. 

Q. There some people who still haven't 
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changed their opinions? 

MR. GOLDBERG: Objection to 
form. We don't know about what. 

Q. Are you going to adopt counsel's answer 
or are you going to give us yours? 

A. I'm assuming that you are referring to 
addiction. 

Q. Yes. There are folks who still 
believe, who emphasize the behavioral aspects 
and the psychological aspects who still believe 
that it is inappropriate to refer to smoking 
behavior as addicted behavior? There are still 

A. There are folks who still feel that 
way, yes. That's not where the majority of the 
people are in terms of the research and the 
literature; but, yes, there are some there. 

Q. Of course, there was a time when the 
majority of scientists you mentioned in the 
survey believed the earth was flat; right? 

A. Yep. 

Q. They were wrong? 

A. But evolving from that away. We are 
evolving. We are not going backwards. We are 
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not going back to habit. The evidence is going 
in the other direction. 

Q. There was a consensus that the earth 
was flat; wasn't there? 

A. At that time I'm sure. 

Q. The consensus was wrong, wasn't it? 

A. Yeah, way back then. 

Q. And consensus is always subject to 
change; that's the nature of science, isn't it? 

A. That's what science is supposed to do. 

It is a correcting factor. 

Q. And you wouldn't criticize somebody for 
expressing a judgment or opinion on a scientific 
issue, would you? 

MR. GOLDBERG: Objection to 
the hypothetical, general questions 
about giving — There's no foundation 
for that. 

A. Actually — 

Q. Let me rephrase. There's no question 
pending. 

Do you believe in scientific freedom of 
expression, that is to say that people should be 
able to express opinions or judgments on 
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scientific issues? 

A. Sure. 

Q. Do you believe that people should be 
able to exercise their conscience and pick the 
scientific criteria that they believe are 
applicable to a particular issue and express 
that judgment? 

A. I'm not sure of the little part of 
that. But people should be entitled to make, 
look at the literature, you know, based on what 
they read and see to make, formulate those 
judgments. 

I would, actually, like to sit down 
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with Cummings, even though I know who he is, I 
have never had an extensive conversation with 
him, and if he truly believes that, you know, to 
see what his perception, it be interesting to 
see whether he has held this since the eighties, 
early eighties or whether he evolved to 
addiction and then came back or something. I 
think that would be interesting. 

I would like to sit down and visit with 
him and have a little, interesting little 
debate, say. Why do you believe this or 

327 


whatsoever. 

I don't know whether he came from habit 


Obviously, psychologists in general, as 
a group, their training tends to be in the 
behavioral. And so they tend to be, it's just 
my perception, they tend to shy away a little 
bit from pharmacological adjuncts and addiction, 
because that brings, you know, physicians into 
the equation. And for them, they like to 
perceive it as primarily into the psychological 
area, because that keeps them in the forefront. 
That's just my little personal belief and 
opinion. 

Q. That's a natural thing that happens in 
the scientific field quite frequently; people 
believe that their area of inquiry is the most 
important because that's where they spend all of 
their time? 

A. Exactly. 

Q. And that's not surprising? 

A. No, not too much. 

Q. It's not surprising that someone's view 
and opinion on an issue like this would be 
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influenced by their experience? 

A. Experience and training, whatever. 

Q. And that, in part, explains the 
disagreements of opinion on issues such as habit 
versus addiction with respect to smoking 
behavior? 

A. I think that, I don't know what the 
numbers were back then, but I am sure, it would 
be interesting to see. I have never, like I 
said, seen a poll that way. But to be able to 
see who sees it as an addiction or who perceives 
it as a habit still today, I don't know. I 
never seen that poll. It would be interesting. 

It would pose an interesting question. 

Q. You just don't know the answer to that, 
one way or the other; right? Is that correct? 

A. That's correct. 

I can tell you that at least it's my 
perception again that every scientific meeting 
that we go to, I don't think I know, I see that 
belief being espoused at all. There might be 
individual people in the audience that is 
holding it. But the belief is that it's an 
addiction, and that's the direction, and that's 
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what's presented, and that's what's at the 
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2 meetings, and that's what, I mean, we have gone 

3 past that. 

4 Some people, you know, have not either 

5 evolved or they view the data a little 

6 differently. So everyone — and they are 

7 entitled to that. 

8 Q. Do you know what the argumentative or 

9 logical fallacy is that's called "The Consensus 

10 Fallacy"? Have you heard of that? 

11 A. Yeah. You present it the last time. 

12 Q. You wouldn't conclude simply because a 

13 majority of scientists believe something that it 

14 is true, would you? 

15 A. I think I need a little more evidence, 

16 you know. 

17 Q. That's good. 

18 A. Other than that. 


19 

Q. Okay. 



20 


THE DEPONENT: 

Incidently — 

21 

I hate 

to cut you off. 


22 


MR. ROWLEY: I 

have, if you 

23 

cut me 

off now, we are 

going to ask 

24 

for a little bit more 

time. There is 

1 

one — 



2 


THE DEPONENT: 

I mean, I can 

3 

come back. I have things to do. And 

4 

I talked to them when 

they talked to 

5 

me. 



6 


MR. GOLDBERG: 

If you are 

7 

talking 

about five minutes. 

8 


MR. ROWLEY: 

I am. 

9 


THE DEPONENT: 

Okay if 

10 

that's 

all. 


11 

Q. Take a look at the sentence that starts 

12 

with "to the smoker." 


13 


MR. GOLDBERG: 

Where are 

14 

you, on 

this article? 


15 


MR. ROWLEY: 

In smoking 

16 

addiction and/or habit 

, question 

17 

mark. 



18 


MR. GOLDBERG: 

What page? 

19 


MR. ROWLEY: 

Last page. 

20 


MR. GOLDBERG: 

Where? 

21 


MR. ROWLEY: 

"To the 

22 

smoker. 

" half-way down 

. 

23 


MR. GOLDBERG: 

"To the 

24 

smoker. 

however"? 


1 


MR. ROWLEY: Yes. 

2 

Q. Read that 

for us. 



3 A. "To the smoker, however, the question 

4 of habit versus physical addiction may be purely 

5 academic." 

6 Q. Let's stop there. By "purely academic" 

7 you mean it may not matter to the smoker? 

8 A. Yes. 

9 Q. And then you say — What do you say 

10 next? 

11 A. "In attempting to quit smoking, the 

12 smoker deals not with habit or addiction but 

13 with behavior." 

14 Q. Now, smokers do deal with behavior when 
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they try and quit? 

A. Uh-huh. 

Q. That's true? 

A. Yes. 

Q. And everyday at your center you deal 
with people's smoking behavior; right? You 
assess people's smoking behavior? 

A. I don't know if we assess behavior. I 
mean, we do a whole, you know, intake with a lot 
of information that we collect. We collect a 
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lot of addictive type of things. 

What makes cigarettes so difficult to 
quit is, ultimately, I think a lot of what we 
said here — I have to go back; it's been 15, 20 
years, whatever, to read this. 

And I would venture to say that a lot 
of this is still true in terms of a habit. I 
really still believe that. 

I think what makes cigarettes so 
difficult, it has a strong habitual component, 
this little part that I believe so strongly. 

And now we are beginning to realize it has an 
addictive component. And it's a combination of 
the two that really makes cigarettes so 
difficult, ultimately, to give up, because you 
are combining the two. And that's why they have 
evolved NRTs. 

Q. That's your view today? 

A. Yes. 

Q. Your view at the time this paper was 
published was that smoking was not addictive? 

A. Correct. 

Q. When somebody comes into your center, 
you assess each individual; right? 
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A. Yes. 

Q. And the questions that you ask them 
relate to their smoking behavior, when do you 
first light up of the morning; right? 

A. Yep. 

Q. How many cigarettes do you smoke? 

A. Correct. 

Q. Do you inhale? 

A. Yes. 

Q. What cigarette during the day do you 
enjoy most? 

A. Yes. 

Q. All of those questions relate to the 
smoker? 

A. Yes. 

Q. Because in assessing, first, whether 
the person, you believe the person is dependent 
and, second, what you can do to help that person 
quit, you have got information about the smoker? 

A. Correct. 

Q. You have to have information about the 
snoking behavior of that person? 

A. I think that's a critical piece. 

Q. That's the essence of the issue of 
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addiction and dependency, isn't it? 

A. I don't know if it's the essence. We 
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collect that information because it's just one 
piece of the much larger puzzle. 

Q. It is necessary for you to have that? 

A. Yeah. I think it's important for us to 
have all the information we can. 

Q. You have got have the individual- 
specific information, don't you? 

A. Yeah. We like to, yes. 

Q. In fact, that's all you ask about? 

A. I don't know what you mean there. 

Q. When you give the Faggerstrom 
questionnaire, you are asking about the person's 
behavior; right? 

A. Uh-huh. 

Q. You have to answer. 

A. Well, no. The Faggerstrom tolerence 
questionnaire is looking at dependency. It 
inquires about behaviors that people do. But 
the Faggerstr?m tolerence questionnaire is a 
questionnaire to be able to the level of 
addictiveness of the individual. 

Q. In order to assess that issue, you ask 
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about the person's behavior. When do you light 
up in the morning, which cigarette would you 
least like, would you least like to give up? 

A. We collect, you know, we have huge 
forms, like types of cigarettes, when did you 
start. So we collect a lot of data and 
information, I mean, just a whole battery of 
information. 

Q. When did you start is a question about 
the individual; right? 

A. Yes. 

Q. Why and how you started is a question 
about the individual; right? 

A. Uh-huh. 

Q. You need to answer verbally. 

A. Yes. I'm sorry. 

Q. Have you attempted to quit in the past 
is a question about the individual? 

A. Uh-huh. 

Q. All of these pieces are critical to the 
question of dependence and addiction; they are? 

A. Yes. 

MR. ROWLEY: That's all I 
have. Thank you. 
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(Video record concluded.) 

MR. GOLDBERG: The signature 
is not waived. 

More importantly, the 
deposition has gone into lots of 
areas not covered in the report, 
specifically, all the questions 
related to addiction and so forth. 

We believe that the 
deposition, in terms of the defense's 
right to take it, is concluded. For 
that reason, we are not going to make 
him available again. 

MR. ROWLEY: That's your 
position. 
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That's our 


16 

17 

18 

19 

20 
21 
22 

23 

24 


MR. GOLDBERG: 
position. 


1 STATE OF WEST VIRGINIA, To-wit: 
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2 I, Johnny Jay Jackson, a Notary Public and 

3 Registered Diplomate Reporter within and for the State 

4 aforesaid, duly commissioned and qualified, do hereby 

5 certify that the deposition of ELBERT GLOVER was duly 

6 taken by me and before me at the time and place 

7 specified in the caption hereof. 

8 I do further certify that said proceedings 

9 were correctly taken by me in stenotype notes, that the 

10 same were accurately transcribed out in full and true 

11 record of the testimony given by said witness. 

12 I further certify that I am neither attorney 

13 or counsel for, nor related to or employed by, any of 

14 the parties to the action in which these proceedings 

15 were had, and further I am not a relative or employee of 

16 any attorney or counsel employed by the parties hereto 

17 or financially interested in the action. 

18 My commission expires the 30th day of 
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20 Given under my hand and seal this 20th day of 
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